Edited by EE
Ann Laquer Estin i

International

Family Law
VOLUME II

I q INTERNATIONAL LAW 13




International Family Law
Volume I1

Edited by

Ann Laquer Estin

Aliber Family Chair
University of lowa College of Law, USA

INTERNATIONAL LAW

An Elgar Research Collection
Cheltenham, UK « Northampton, MA, USA



© Ann Laquer Estin 2016. For copyright of individual articles, please refer to the Acknowledgements.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise without the prior permission of the publisher.

Published by

Edward Elgar Publishing Limited
The Lypiatts

15 Lansdown Road

Cheltenham

Glos GL50 2JA

UK

Edward Elgar Publishing, Inc.
William Pratt House

9 Dewey Court

Northampton

Massachusetts 01060

USA

A catalogue record for this book
is available from the British Library

Library of Congress Control Number: 2016935810

MIX

Paper from
responsible sources
Ewsuocm FSC*® C013056

ISBN 978 1 78471 985 2 (2 volume set)
Printed and bound in Great Britain by TJ International Ltd, Padstow



International Family Law
Volume 11



Internationai Law

Series Editor: Dinah L. Shelton

Manatt/Ahn Professor of Law, George Washingtor: University Law School, USA
and a Member of the Inter-American Commission on Human Rights

1. International Criminal Law
William A. Schabas

2. Cultural Heritage Law
James A.R. Nafziger

3. Law of the Sea
Donald R. Rothwell

4. Transnational Law of Sports
James A.R. Nafziger

5. International Courts and Tribunals
William A. Schabas

6. Classics in International Investment Law

August Reinisch

7. The Law and Politics of International
Organizations
Kenneth W. Abbott

8. International Water Law
Laurence Boisson de Chazournes and
Mara Tignino

Future titles will include:
Global Health Law
Gian Luca Burci

Law on the Use of Force and Armed
Conflict
Robert Cryer and Christian Henderson

International Environmental Law
Donald K. Anton

International Humanitarian Law
John P. Cerone

9. International Labour Law
Barbara J. Fick

10. International Tax Law
Reuven S. Avi-Yonah

1. Territoriality and International Law
Marcelo G. Kohen

12. International Law and Migration
Vincent Chetail

13. International Family Law
Ann Laquer Estin

Theory and Philosophy of International Law
Andrea Bianchi

Transnational Law
David D. Caron and Cian C. Murphy

International Polar Law
Donald R. Rothwell and Alan D. Hemmings

International Energy Law
Kim Talus

Wherever possible, the articles in these volumes have been reproduced as originally published
using facsimile reproduction, inclusive of footnotes and pagination to facilitate ease of reference.

For a list of all Edward Elgar published titles visit our website at
www.e-elgar.com



Acknowledgements

The editor and publishers wish to thank the authors and the following publishers who have
kindly given permission for the use of copyright material.

American Bar Association via the Copyright Clearance Center’s RightsLink service for
articles: D. Marianne Blair and Merle H. Weiner (2005), ‘Resolving Parental Custody
Disputes— A Comparative Exploration’, Family Law Quarterly: Symposium on Comparative
Custody Law, 39 (2), Summer, 247-66; William Duncan (2009), ‘The New Hague Child
Support Convention: Goals and Outcomes of the Negotiations’, Family Law Quarterly, 43
(1), Spring, 1-20; Linda D. Elrod (2010), ‘National and International Momentum Builds for
More Child Focus in Relocation Disputes’, Family Law Quarterly, 44 (3), Fall, 341-71,373—
74; Nigel V. Lowe and Victoria Stephens (2012), ‘Global Trends in the Operation of the 1980
Hague Abduction Convention’, Family Law Quarterly,46 (1), Spring, 41-85.

American University Journal of Gender, Social Policy and the Law for article: Richard F.
Storrow (2012), ““The Phantom Children of the Republic™: International Surrogacy and the
New Illegitimacy’, American University Journal of Gender, Social Policy and the Law, 20 (3),
561-609.

Berkeley Journal of International Law by permission of the Regents of the University of
California for articles: Patrick Glen (2012), “The Removability of Non-Citizen Parents and the
Best Interests of Citizen Children: How to Balance Competing Imperatives in the Context of
Removal Proceedings’, Berkeley Journal of International Law, 30, 1-34; Seema Mohapatra
(2012), ‘Stateless Babies and Adoption Scams: A Bioethical Analysis of International
Commercial Surrogacy’, Berkeley Journal of International Law, 30 (2), 412-50.

Carol S. Bruch for her own work: (2004), ‘The Unmet Needs of Domestic Violence Victims
and Their Children in Hague Child Abduction Convention Cases’, Family Law Quarterly, 38
(3), Fall, 529-45.

Cambridge University Press for article: Julia Sloth-Nielsen, Lorenzo Wakefield and Nkatha L.
Murungi (2011), ‘Does the Differential Criterion for Vesting Parental Rights and
Responsibilities of Unmarried Parents Violate International Law? A Legislative and Social
Study of Three African Countries’, Journal of African Law, 55 (2), October, 203-29.

De Gruyter via the Copyright Clearance Center’s RightsLink service for article: Elizabeth
Bartholet (2014), ‘Intergenerational Justice for Children: Restructuring Adoption,
Reproduction and Child Welfare Policy’, Law and Ethics of Human Rights, 8 (1), May, 103—
30.



x International Family Law 11

Jordan Publishing Ltd for article: Nigel Lowe (2002}, ‘International Developments: The 1996
Hague Convention on the Protection of Children — A Fresh Appraisal’, Child and Family Law
Quarterly, 14 (2), 191-206.

Koninklijke BRILL NV for articles: Nicola Taylor, Robyn Fitzgerald, Tamar Morag, Asha
Bajpai and Anne Graham (2012), ‘International Models of Child Participation in Family Law
Proceedings following Parental Separation/Divorce’, International Journal of Children’s
Rights, 20 (4), 645-73; Badruddin Hj Ibrahim and Azizah Mohd (2011), “The Child’s Right to
Maintenance: The Extent of the Family’s Responsibilities in Islamic Law and According to
the Family Law Provisions of Muslim Countries’, Arab Law Quarterly, 25 (4),401-22.

O’Brien Center for Scholarly Publications and College Events Center, University of California
Hastings College of Law for article: Jorge L. Carro (1994), ‘Regulation of Intercountry
Adoption: Can the Abuses Come to an End?’, Hastings International and Comparative Law
Review, 18, 121-55.

Oklahoma Law Review for article: Ann Laquer Estin (2011), ‘Global Child Welfare: The
Challenges for Family Law’, Oklahoma Law Review, 63 (4), Summer, 691-722.

Oxford University Press via the Copyright Clearance Center’s RightsLink service for articles:
Marie-Therese Meulders-Klein (1990), ‘The Position of the Father in European Legislation’,
International Journal of Law and the Family, 4 (2), August, 131-53; Philip Alston (1994),
“The Best Interests Principle: Towards a Reconciliation of Culture and Human Rights’,
International Journal of Law and the Family, 8 (1), April, 1-25; Samantha Besson (2007),
‘Enforcing the Child’s Right to Know Her Origins: Contrasting Approaches under the
Convention on the Rights of the Child and the European Convention on Human Rights’,
International Journal of Law, Policy and the Family, 21 (2), August, 137-59; Shabnam
Ishaque (2008), ‘Islamic Principles on Adoption: Examining the Impact of Illegitimacy and
Inheritance Related Concerns in Context of a Child’s Right to an Identity’, International
Journal of Law, Policy and the Family, 22 (3), December, 393-420; Christine Skinner and
Jacqueline Davidson (2009), ‘Recent Trends in Child Maintenance Schemes in 14 Countries’,
International Journal of Law, Policy and the Family,23 (1), April,25-52; Joélle Long (2013),
‘Rethinking Vulnerable Adults” Protection in the Light of the 2000 Hague Convention’,
International Journal of Law, Policy and the Family, 27 (1), April, 51-73.

Sellier European Law Publishers for article: William Duncan (2006), ‘Nationality and the
Protection of Children across Frontiers, and the Example of Intercountry Adoption ", Yearbook
of Private International Law, 8, 75-86.

Linda Silberman for her own work: (2000), ‘The 1996 Hague Convention on the Protection of
Children: Should the United States Join?’, Family Law Quarterly, 34 (2), Summer, 239-70.

Springer Science and Business Media B.V. for article: Peter Selman (2002), ‘Intercountry
Adoption in the New Millennium; the “Quiet Migration™ Revisited’, Population Research and
Policy Review, 21 (3), June, 205-25.



International Family Law I1 xi

Taylor & Francis Ltd (www.tandfonline.com) for article: Katarina Trimmings and Paul
Beaumont (2011), ‘International Surrogacy Arrangements: An Urgent Need for Legal
Regulation at the International Level’, Journal of Private International Law,7 (3), December,
627-47.

Texas Hispanic Journal of Law and Policy for article: David B. Thronson (2005), ‘Of Borders
and Best Interests: Examining the Experiences of Undocumented Immigrants in U.S. Family
Courts’, Texas Hispanic Journal of Law and Policy, 11, Fall, 45-73.

Thomson Reuters (Professional) UK Limited for article: E.M. Clive (1997), ‘“The Concept of
Habitual Residence’, Juridical Review,3, 137-47.

Transnational Law and Contemporary Problems (TLCP) for articles: Alexandra Maravel
(1996), “The U.N. Convention on the Rights of the Child and the Hague Conference on Private
International Law: The Dynamics of Children’s Rights Through Legal Strata’, Transnational
Law and Contemporary Problems, 6, Fall, 309-28; Ursula Kilkelly (2002), ‘Effective
Protection of Children’s Rights in Family Cases: An International Approach’, Transnational
Law and Contemporary Problems, 12, Fall, 335-54; Rhona Schuz (2002), ‘The Hague Child
Abduction Convention and Children’s Rights’, Transnational Law and Contemporary
Problems, 12, Fall, 393-452; Robert G. Spector (2013), “The Vienna Convention on Consular
Relations: The Most Neglected Provision of International Family Law’, Transnational Law
and Contemporary Problems, 22, Fall, 643-53.

Valparaiso Law Review for article: David M. Smolin (2004), ‘Intercountry Adoption as Child
Trafficking’, Valparaiso University Law Review, 39 (2), Winter, 281-325.

Every effort has been made to trace all the copyright holders but if any have been inadvertently
overlooked the publishers will be pleased to make the necessary arrangement at the first
opportunity.

In addition the publishers wish to thank the Library of Indiana University at Bloomington,
USA for their assistance in obtaining these articles.



Contents

Acknowledgements X
An introduction to both volumes by the editor appears in Volume |

PART 1

PARENTS AND CHILDREN

A

Children’s Rights

Philip Alston (1994), “The Best Interests Principle: Towards a
Reconciliation of Culture and Human Rights’, International Journal

of Law and the Family, 8 (1), April, 1-25 5
Patrick Glen (2012), “The Removability of Non-Citizen Parents and

the Best Interests of Citizen Children: How to Balance Competing
Imperatives in the Context of Removal Proceedings’, Berkeley

Journal of International Law, 30 (1), 1-34 30
Ursula Kilkelly (2002), ‘Effective Protection of Children’s Rights in
Family Cases: An International Approach’, Transnational Law and
Contemporary Problems, 12 (2), Fall, 335-54 64

Marital and Nonmarital Children

Samantha Besson (2007), ‘Enforcing the Child’s Right to Know

Her Origins: Contrasting Approaches under the Convention on the

Rights of the Child and the European Convention on Human

Rights’, International Journal of Law, Policy and the Family, 21

(2), August, 137-59 87
Marie-Therese Meulders-Klein (1990), “The Position of the Father

in European Legislation’, International Journal of Law and the

Family,4 (2), August, 131-53 110
Shabnam Ishaque (2008), ‘Islamic Principles on Adoption:

Examining the Impact of Illegitimacy and Inheritance Related

Concerns in Context of a Child’s Right to an Identity’, International
Journal of Law, Policy and the Family, 22 (3), December, 393420 133
Julia Sloth-Nielsen, Lorenzo Waketfield and Nkatha L. Murungi

(2011), *Does the Differential Criterion for Vesting Parental Rights

and Responsibilities of Unmarried Parents Violate International

Law? A Legislative and Social Study of Three African Countries’,
Journal of African Law, 55 (2), October, 203-29 161



vi

International Family Law 11

PART I1

10.

Intercountry Adoption

Elizabeth Bartholet (2014), “Intergenerational Justice for Children:
Restructuring Adoption, Reproduction and Child Welfare Policy’,
Law and Ethics of Human Rights, 8 (1), May, 103-30

Jorge L. Carro (1994), ‘Regulation of Intercountry Adoption: Can
the Abuses Come to an End?’, Hastings International and
Comparative Law Review, 18, 121-55

William Duncan (2006), ‘Nationality and the Protection of Children
across Frontiers, and the Example of Intercountry Adoption’,
Yearbook of Private International Law, 8, 75-86

Alexandra Maravel (1996), ‘The U.N. Convention on the Rights of
the Child and the Hague Conference on Private International Law:
The Dynamics of Children’s Rights Through Legal Strata’,
Transnational Law and Contemporary Problems, 6, Fall, 309-28
Peter Selman (2002), ‘Intercountry Adoption in the New
Millennium; the “Quiet Migration” Revisited’, Population Research
and Policy Review, 21 (3), June, 205-25

David M. Smolin (2004), ‘Intercountry Adoption as Child
Trafficking’, Valparaiso University Law Review, 39 (2), Winter,
281-325

Global Surrogacy

Seema Mohapatra (2012), ‘Stateless Babies and Adoption Scams: A
Bioethical Analysis of International Commercial Surrogacy’,
Berkeley Journal of International Law, 30 (2),412-50

Richard F. Storrow (2012), ““The Phantom Children of the
Republic™: International Surrogacy and the New Illegitimacy’,
Journal of Gender, Social Policy and the Law, 20 (3), 561-609
Katarina Trimmings and Paul Beaumont (2011), ‘International
Surrogacy Arrangements: An Urgent Need for Legal Regulation at
the International Level’, Journal of Private International Law,7
(3), December, 62747

FAMILIES ACROSS BORDERS

A

7.

Parental Responsibilities

D. Marianne Blair and Merle H. Weiner (2005), ‘Resolving Parental
Custody Disputes— A Comparative Exploration’, Family Law
Quarterly: Symposium on Comparative Custody Law,39 (2),
Summer, 247-66

191

219

254

266

286

307

353

394

443

469



International Family Law 11

vii

20.

21.

23.

24.

25,

27.

28.

29.

Linda D. Elrod (2010), ‘National and International Momentum
Builds for More Child Focus in Relocation Disputes’, Family Law
Quarterly, 44 (3), Fall, 341-71,373-74

Nigel Lowe (2002), ‘International Developments: The 1996 Hague
Convention on the Protection of Children — A Fresh Appraisal’,
Child and Family Law Quarterly, 14 (2), 191-206

Linda Silberman (2000), ‘The 1996 Hague Convention on the
Protection of Children: Should the United States Join?’, Family
Law Quarterly, 34 (2), Summer, 239-70

Nicola Taylor, Robyn Fitzgerald, Tamar Morag, Asha Bajpai and
Anne Graham (2012), ‘International Models of Child Participation
in Family Law Proceedings following Parental Separation/Divorce’,
International Journal of Children’s Rights, 20 (4), 645-73

David B. Thronson (2005), ‘Of Borders and Best Interests:
Examining the Experiences of Undocumented Immigrants in U.S.
Family Courts’, Texas Hispanic Journal of Law and Policy, 11, Fall,
45-73

Child Abduction

Carol S. Bruch (2004), “The Unmet Needs of Domestic Violence
Victims and Their Children in Hague Child Abduction Convention
Cases’, Family Law Quarterly, 38 (3), Fall, 52945

E.M. Clive (1997), *“The Concept of Habitual Residence’, Juridical
Review, 3, 13747

Rhona Schuz (2002), “The Hague Child Abduction Convention and
Children’s Rights’, Transnational Law and Contemporary
Problems, 12, Fall, 393-452

Nigel V. Lowe and Victoria Stephens (2012), ‘Global Trends in the
Operation of the 1980 Hague Abduction Convention’, Family Law
Quarterly, 46 (1), Spring, 41-85

Child Support

William Duncan (2009), “The New Hague Child Support
Convention: Goals and Outcomes of the Negotiations’, Family Law
Quarterly,43 (1), Spring, 1-20

Badruddin Hj Ibrahim and Azizah Mohd (2011), ‘The Child’s Right
to Maintenance: The Extent of the Family’s Responsibilities in
Islamic Law and According to the Family Law Provisions of
Muslim Countries’, Arab Law Quarterly, 25 (4), 401-22

Christine Skinner and Jacqueline Davidson (2009), ‘Recent Trends
in Child Maintenance Schemes in 14 Countries’, International
Journal of Law, Policy and the Family, 23 (1), April, 25-52

489

522

538

570

599

631

648

659

719

767

787

809



viii

International Family Law 11

32.

Child and Vulnerable Adult Protection

Ann Laquer Estin (2011), ‘Global Child Welfare: The Challenges
for Family Law’, Oklahoma Law Review, 63 (4), Summer, 691-722
Joélle Long (2013), ‘Rethinking Vulnerable Adults’ Protection in
the Light of the 2000 Hague Convention’, International Journal of
Law, Policy and the Family, 27 (1), April, 51-73

Robert G. Spector (2013), “The Vienna Convention on Consular
Relations: The Most Neglected Provision of International Family
Law’, Transnational Law and Contemporary Problems, 22, Fall,
643-53

839

871

894



Part I
Parents and Children






A
Children’s Rights






[1]

International Journal of Law and the Family 8, (1994), 1-25

THE BEST INTERESTS PRINCIPLE:
TOWARDS A RECONCILIATION OF
CULTURE AND HUMAN RIGHTS

PHILIP ALSTON*#*

ABSTRACT

The ‘universality’ to which international human rights standards aspire has
been strongly contested in recent years. Nevertheless, the Convention on the
Rights of the Child is likely to achieve near-universal ratification within the
next year or two. This analysis uses the Convention, and especially Article
3(1), which incorporates the principle that, in all actions concerning children,
‘the best interests of the child shall be a primary consideration’, to examine
the broader relationship between culture and human rights.

I. INTRODUCTION

The present analysis, like those that follow it in this collection, aims to
explore the meaning and significance of the ‘best interests’ principle
recognized in Article 3(1) of the United Nations Convention on the
Rights of the Child.' It seeks to do so not only in relation to the Conven-
tion itself, or to children’s rights, but also in the overall human rights
context. Article 3(1) provides that:

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration.

The Convention represents, in a number of respects, the culmination of
half a century of international efforts to set ‘universal’ standards in the
field of human rights.? While the treaty is clearly consistent with the
principles enshrined in the Universal Declaration of Human Rights
some forty-five years ago, it has developed and built upon those prin-
ciples in many ways. As a result, it is by far the most detailed and
comprehensive (in terms of the rights recognized, as opposed to the
categories of persons covered) of all of the existing international human
rights instruments. Its importance is further underscored by the unpre-
cedented rapidity with which States have ratified or acceded to it and

* Centre for International and Public Law, Australian National University, Canberra ACT 0200,
Australia.
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