


PREFACE

ACKNOWLEDGMENTS
ABOUT THE AUTHORS

PART 1 THE LEGAL AND SOCIAL ENVIRONMENT
OF BUSINESS

The Nature and Sources of Law
The Court System and Dispute Resolution
Business Ethics, Social Forces, and the Law

The Constitution as the Foundation of the Legal
Environment

Government Regulation of Competition and Prices
Administrative Agencies

Crimes

Torts

Intellectual Property Rights and the Internet

The Legal Environment of International Trade

S W N —

O W oo N g

PART 2 CONTRACTS

11 Nature and Classes of Contracts: Contracting
on the Internet

12 Formation of Contracts: Offer and Acceptance
13 Capacity and Genuine Assent

14 Consideration

15 Legality and Public Policy

16 Writing, Electronic Forms, and Interpretation
of Contracts

17 Third Persons and Contracts
18 Discharge of Contracts
19 Breach of Contract and Remedies

PART 3 SALES AND LEASES OF GOODS

20 Personal Property and Bailments

21 Legal Aspects of Supply Chain Management
22 Nature and Form of Sales

23 Title and Risk of Loss

24 Product Liability: Warranties and Torts

25 Obligations and Performance

26 Remedies for Breach of Sales Contracts

PART 4 NEGOTIABLE INSTRUMENTS
27 Kinds of Instruments, Parties, and Negotiability

28 Transfers of Negotiable Instruments and Warranties
of Parties

Xvill
XXIV
XXvi

13
33

54
72
86
104
131
153
181

203

205
A
242
262
275

291
an
327
347

365
367
387
408
435
455
477
495

515
517

535

29 Liability of the Parties under Negotiable Instruments

30 Checks and Funds Transfers

PART 5 DEBTOR-CREDITOR RELATIONSHIPS
31 Nature of the Debtor-Creditor Relationship
32 Consumer Protection

33 Secured Transactions in Personal Property
34 Bankruptcy

35 Insurance

PART 6 AGENCY AND EMPLOYMENT
36 Agency

37 Third Persons in Agency

38 Regulation of Employment

39 Equal Employment Opportunity Law

PART 7 BUSINESS ORGANIZATIONS
40 Types of Business Organizations

41 Partnerships

42 LPs, LLCs, and LLPs

43 Corporation Formation

44 Shareholder Rights in Corporations
45 Securities Regulation

46 Accountants’ Liability and Malpractice
47 Management of Corporations

PART 8 REAL PROPERTY AND ESTATES

48 Real Property

49 Environmental Law and Land Use Controls
50 Leases

51 Decedents’ Estates and Trusts

APPENDICES

1 How to Find the Law

2 The Constitution of the United States

3 Uniform Commercial Code (Selected Sections)

GLOSSARY
CASE INDEX
SUBJECT INDEX

555
573

599
601
618
642
671
636

ni
719
41
761
794

821
823
840
867
883
903
927
955
977

999
1001
1025
1045
1063

A-1
A-4
A-15

G-1
Cl-1
S



Contents

Preface  xviii
Acknowledgments  xxiv
About the Authors — xxvi

The Legal and Social
Environment of Business

Chapter 1 The Nature and Sources of Law 3

1-1 Nature of Law and Legal Rights 4
1-1a  Legal Rights 4
1-1b  Individual Rights 4
1-1c  The Right of Privacy 4
1-1d  Privacy and Technology 5

1-2 Sources of Law 7
1-2a  Constitutional Law 7
1-2b  Statutory Law 7
1-2¢  Administrative Law 7
1-2d  Private Law 7

1-2e  Case Law, Statutory Interpretation, and Precedent 7

1-2f  Other Forms of Law: Treaties and Executive
Orders 8

1-2g  Uniform State Laws 8

1-3 Classifications of Law 9
1-3a  Substantive Law vs. Procedural Law 9
1-3b  Criminal Law vs. Civil Law 9
1-3¢  Law vs. Equity 10

Chapter 2 The Court System and Dispute
Resolution 13

2-1 The Court System 14
2-1a  The Types of Courts 14
2-1b  The Federal Court System 16
2-1c  State Court Systems 18

2-2 Court Procedure 20
2-2a  Participants in the Court System 20
2-2b Which Law Applies—Conflicts of Law 20
2-2c  Initial Steps in a Lawsuit 21
2-2d  The Trial 22
2-2e  Post-trial Procedures 25
2-3 Alternative Dispute Resolution (ADR) 26

2-3a  Arbitration 26
2-3b  Mediation 27

2-3c MedArb 28

2-3d  Expert Panel 28

2-3e  Reference to a Third Person 28
2-3f  Association Tribunals 28

2-3g  Summary Jury Trial 28

2-3h  Rent-A-Judge 29

2-3i  Minitrial 29

2-3j  Contract Provisions 29

Chapter 3 Business Ethics, Social Forces,

31

and the Law 33

What Is Business Ethics? 34
3-1a  The Law as the Standard for Business Ethics 34

3-1b  The Notion of Universal Standards for Business
Ethics 34

3-1c  Ethical Theories and Standards 35
3-1d  The Business Stakeholder Standard of Behavior 38

Why Is Business Ethics Important? 39

3-2a  The Importance of Trust 39

3-2b  Business Ethics and Financial Performance 39

3-2c  The Importance of a Good Reputation 41

3-2d  Business Ethics and Business Regulation:
Public Policy, Law, and Ethics 41

How to Recognize and Resolve
Ethical Dilemmas 44

3-3a  Categories of Ethical Behavior 45
3-3b  Resolving Ethical Dilemmas 47

Chapter 4 The Constitution as the Foundation

41

4-2

4-3

4-4

of the Legal Environment 54

The U.S. Constitution and the Federal
System 55

4-1a  What a Constitution Is 55

4-1b  The Branches of Government 55

The U.S. Constitution and the States 55
4-2a  Delegated and Shared Powers 55

4-2h  Other Powers 56

4-2c  Federal Supremacy 57

Interpreting and Amending the Constitution 58
4-3a  Conflicting Theories 58

4-3h  Amending the Constitution 59

4-3c  The Living Constitution 59

Federal Powers 60
4-4a  The Power to Regulate Commerce 60
4-4b  The Financial Powers 63



4-5

Constitutional Limitations on Government 64
4-5a  Due Process 64

4-5b  Equal Protection of the Law 65

4-5¢c  Privileges and Immunities 65

4-5d  Protection of the Person 66

4-5e  The Bill of Rights and Businesses as Persons 66

Chapter 5 Government Regulation of

541

5-2

5-3

5-4

Competition and Prices 72

Power to Regulate Business 73
5-1a  Regulation, Free Enterprise, and Deregulation 73
51b  Regulation of Unfair Competition 73

Regulation of Horizontal Markets
and Competitors 73

5-2a  Regulation of Prices 74

5-2b  Monopolization 74

5-2c  Boycotts and Refusals to Deal 76
5-2d  Mergers among Competitors 76

Regulation of the Supply Chain and Vertical
Trade Restraints 77

5-3a  Price Discrimination 77

5-3b  Exclusive Dealings and Territories 79

5-3c  Resale Price Maintenance 79

5-3d  Tying 80

5-3e  Mergers along the Supply Chain 81
Remedies for Anticompetitive Behavior 82

5-4a  Criminal Penalties 82
5-4b  Civil Remedies 82

Chapter 6 Administrative Agencies 86

6-1

6-2

6-4

Nature of the Administrative Agency 87

B-1a  Purpose of Administrative Agencies 87

6-1b  Uniqueness of Administrative Agencies 87
6-1c  Open Operation of Administrative Agencies 88

Legislative Power of the Agency 90

6-2a  Agency's Regulations as Law 90

6-2b  Agency Adoption of Regulations 91
Executive Power of the Agency 94

6-3a  Enforcement or Execution of the Law 94

6-3b  Constitutional Limitations on Administrative

Investigation 94

Judicial Power of the Agency 95

6-4a The Agency as a Specialized Court 95

6-4b  Punishment and Enforcement Powers of
Agencies 97

6-4c  Exhaustion of Administrative Remedies 97
6-4d  Appeal from an Administrative Agency Action 97

CONTENTS

Chapter 7 Crimes 104

1

7-4

General Principles 105

7-1a  Nature and Classification of Crimes 105
7-1b  Basis of Criminal Liability 105

7-1c Responsibility for Criminal Acts 106
7-1d  Indemnification of Crime Victims 112

White-Collar Crimes 113

7-2a  Conspiracies 113

7-2b Money Laundering 113
7-2c  Racketeering 113

7-2d  Bribery 114

7-2e Commercial Bribery 115
7-2f  Extortion and Blackmail 115
7-2g  Corrupt Influence 115

7-2h  Counterfeiting 116

7-2i  Forgery 116

7-2)  Perjury 116

7-2k  False Claims and Pretenses 116
7-21  Bad Checks 117

7-2m  Credit Card Crimes 118

7-2n Embezzlement 118

7-20  Obstruction of Justice: Sarbanes-Oxley (SOX) 118
7-2p  Corporate Fraud: SOX 119

7-2q  The Common Law Crimes 119

Criminal Law and the Computer 120

7-3a What |s a Computer Crime? 120

7-3b  The Computer as Victim 120

7-3c Unauthorized Use of Computers 121

7-3d  Computer Raiding 121

7-3e  Diverted Delivery by Computer 122

7-3f  Economic Espionage by Computer 122

7-3g  Electronic Fund Transfer Crimes 123

7-3h  Circumventing Copyright Protection
Devices Via Computer 123

7-3i  Spamming 123

Criminal Procedure Rights for Businesses 124

7-4a  Fourth Amendment Rights for Businesses 124

7-4b  Fifth Amendment Self-Incrimination Rights for
Businesses 126

7-4c  Due Process Rights for Businesses 126

Chapter 8 Torts 131

8-1

8-2

General Principles 132

8-1a  What Is a Tort? 132

8-1b  Tort and Crime Distinguished 132
8-1c  Types of Torts 132

Intentional Torts 134
8-2a  Assault 134

v



vi CONTENTS
8-2b  Battery 134
8-2c  False Imprisonment 134
8-2d Intentional Infliction of Emotional Distress 135
8-2e  Invasion of Privacy 136
8-2f  Defamation 138
8-2g  Product Disparagement 141
8-2h  Wirongful Interference with Contracts 141
8-2i  Trespass 141
8-3 Negligence 142
8-3a  Elements of Negligence 142
8-3b  Defenses to Negligence 145
8-4 Strict Liability 147
8-4a  What Is Strict Liability? 148
8-4b  Imposing Strict Liability 148
Chapter 9 Intellectual Property Rights and the
Internet 153
9-1 Trademarks and Service Marks 154
9-1a  Introduction 154
9-1b  International Registration 154
9-1c  Registrable Marks 155
9-1d  Proving Trademark Infringement 156
9-1e  Remedies for Improper Use of Marks 157
9-1f  Abandonment of Exclusive Right to Mark 157
9-1g  Trade Dress Protection 157
9-1h  Limited Lanham Act Protection of Product Design 158
9-1i  Prevention of Dilution of Famous Marks 158
9-1)  Internet Domain Names and Trademark Rights 159
9-2 Copyrights 160
9-2a  Duration of Copyright 161
9-2b  Copyright Notice 161
9-2c  What Is Copyrightable? 162
9-2d  Copyright Ownership and the Internet 162
9-2e  Rights of Copyright Holders 162
9-2f  Limitation on Exclusive Character of Copyright 163
9-2g  Secondary Liability for Infringement 164
9-2h  Digital Millennium Copyright Act 165
9-3 Patents 165
9-3a  Types, Duration, and Notice 165
9-3b  Patentability 166
9-3c  Patentable Business Methods 168
9-3d  Infringement 169
9-4 Secret Business Information 171

9-4a  Trade Secrets 171

9-4b  Loss of Protection 172
9-4c  Defensive Measures 172
9-4d  Criminal Sanctions 172

9-5 Protection of Computer Software
and Mask Works 173

9-5a  Copyright Protection of Computer
Programs 173

9-5b  Patent Protection of Pragrams 173
9-5c  Trade Secrets 174

9-5d  Restrictive Licensing 174

9-5¢  Semiconductor Chip Protection 175

Chapter 10 The Legal Environment of
International Trade 181

10-1 Conducting Business Internationally 182
10-1a  Forms of International Business 182
10-1b  The International Contract 183

10-2 International Trade 184
10-2a Tariffs and Barriers to Trade 185
10-2b  The World Trade Organization 186
10-2c  Agreements Administered under the WTO 186
10-2d  Protecting Trademarks Worldwide 187
10-2e Copyright Protection 189
10-2f  Patent Protection 189
10-2g Trade Secrets 190
10-2h  The Dispute Settlement Understanding 191
10-2i  The Doha Development Agenda 191
10-2)  Regional Trade Agreements 191
10-2k  Antidumping, Subsidies and Safeguards 192

10-3 Issues Confronting Companies Engaged
in International Business 194
10-3a  Export Regulations 194
10-3b  The Fareign Corrupt Practices Act 194
10-3c  Antitrust Issues 195

10-3d  Securities Fraud Regulation in an International
Environment 198

Contracts

Chapter 11 Nature and Classes of Contracts:
Contracting on the Internet 205

11-1 Nature of Contracts 206
11-1a  Definition of a Contract 206
11-1b  Elements of a Contract 206
11-1¢  Subject Matter of Contracts 206
11-1d  Parties to a Contract 206
11-1e  How a Contract Arises 207


















R, 75 2 BEPDRIE U5 M) © www. ertongbook. com


















R, 75 2 BEPDRIE U5 M) © www. ertongbook. com



