* Ganadian, Council 3
on International Law,

= ‘- T \.F""f".:. q-.
Conseil canadien

:ﬁdr&f: international

g I easme Qfm rna
venéss, F 2

;w..‘




The Measure of International Law:
Effectiveness, Fairness and Validity

Prendre la mesure du droit international:
effectivité, équité et validité

Proceedings of the 31° Annual Conference of the
Canadian Council on International Law,
Ottawa, October 24 - 26, 2002

Travaux de 31e congrés annuel du Conseil
canadien de droit international,
Ottawa, 24 au 26 octobre 2002

Canadian Council
on Intemnational Law

Conseil canadien
de droit international

KLUWER LAW INTERNATIONAL
THE HAGUE / LONDON / NEW YORK



Published by:

Kluwer Law International,

P.O. Box 85889, 2508 CN The Hague. The Netherlands.
sales @kluwerlaw.com

http://www kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

USA

Sold and distributed in all other countries by:
Extenza-Turpin Distribution Services
Blackhorse Road

Letchworth

Herts

SG6 1HN

United Kingdom

A C.LP. Catalogue record for this book is available from the Library of Congress.

Printed on acid-free paper

ISBN 90 411 2235 4

All Rights Reserved
© 2004 Kluwer Law International

No part of this work may be reproduced, stored in a retrieval system, or transmitted in any form or by
any means, electronic, mechanical, photocopying, microfilming, recording or otherwise, without written
permission from the Publisher, with the exception of any material supplied specifically for the purpose of
being entered and executed on a computer system, for exclusive use by the purchaser of the work.

Printed in the Netherlands.



The views expressed by conference participants and reported in these proceedings
are those of the individual speakers and are not to be taken as representing the views
of the Council.

Les opinions émises par les participants au congrés et rapportées dans ces travaux
sont celles des intervenants et ne sont pas nécessairement celles du Conseil.

Programme Coordinator/Coordinateur du programme :
John McManus

Executive Director/Directrice exécutive :
Sonya Nigam

Editor in Chief /Editrice en chef :
Diane Hiscox

Editor/Editrice :
Johanne Levasseur

The Canadian Council on International Law wishes to thank the following
organizations and law firms for their financial support of the Conference.

Le Conseil canadien de droit international désire exprimer gratitude aux organisme
suivants pour I’appui finacier qu’ils ont apportés au congres.

Department of Foreign Affairs and International Trade (Canadian Centre for
Foreign Policy Development) /

Ministére des Affaires étrangeres et du Commerce international (Le Centre canadien
pour le développement de la politique étrangére)

Social Sciences and Humanities Research Council of Canada/
Conseil de recherche en sciences humaines du Canada

Ogilvy Renault
Irish Centre for Human Rights
Pearson Peacekeeping Centre / Le Centre Pearson pour le maintien de la paix

Thomas and Partners



Table of Contents / Table des matiéres

OPENING PANEL:
PANEL D’OUVERTURE :

SUBJECT: BRINGING THE DISENFRANCHISED TO THE TABLE /
SUJET : VERS UNE PLUS GRANDE PARTICIPATION DES GROUPES PRIVES
DE REPRESENTATION

Bringing the Disenfranchised to the Table — The Lessons of Conditionality
Ross Leckow

WOMEN AND INTERNATIONAL LAW BREAKFAST /
PETIT DEJEUNER ORGANISE PAR LE GROUPE «<FEMMES ET DROIT
INTERNATIONAL»

“As a Woman I want no Country:” Citizenship, Nationality, International law
and Globalization — Lessons for and from Women?
Kim Rubenstein

KEYNOTE ADDRESS /
DISCOURS D’OUVERTURE

The Measure Of International Law: Canada’s Role After September 11th,
2001
Stephen J. Toope

PANEL A-1: INTERNATIONAL TRADE LAW-TRADE ISSUES/
ATELIER A-1: DROIT INTERNATIONAL COMMERCIAL -
QUESTIONS DE COMMERCE

Effectiveness of NAFTA’s Chapter Eleven Investor-State Arbitration
Procedures
Patrick G. Foy, Q.C.

PANEL A-2: INTERVENTION/
ATELIER A-2: INTERVENTION

Judicial Reform as a Form of Civilian Intervention in Post-Dayton Bosnia
and Herzegovina
Christopher Harland

11

21

34

98



viii Table des matiéres

The Role of the Private Sector in Conflict Zones 110
Errol Mendes

PANEL A-3: PRIVATE INERNATIONAL LAW-THE VALUE AND
EFFECTIVENESS OF INTERNATIONAL LAW
INSTRUMENTS: PERSPECTIVES/

ATELIER A-3: DROIT INTERNATIONAL PRIVE-LA VALEUR ET
EFFECTIVITE DES INSTRUMENTS
INTERNATIONAUX : PERSPECTIVES

The Hague Child Abduction Convention: The Success Story of Creative 115
International Cooperation?
Martha Bailey

International Trade Agreements, Internationalist Policy Consciousness, and 123
the Reform of Canadian Private International Law
Robert Wai

PANEL B-1: HUMAN RIGHTS/
ATELIER B-1: DROITS DE LA PERSONNE

How Canadian Lawyers Can Contribute to the Effectiveness of the UN 132
Human Rights Committee
Joanna Harrington

Evaluating UN Human Rights Treaty Bodies: Toward a Paradigmatic 155
Transition
Obiora Chinedu Okafor

Les rapports aux comités créés par les traités des droits de la personne : un 171
dialogue a réinventer
Johanne Levasseur

PANEL B-2: COMPLIANCE WITH INTERNATIONAL LAW —

THREE CASE STUDIES/
ATELIER B-2: RESPECT DU DROIT INTERNATIONAL ~ TROIS
ETUDES DE CAS
Approaches to Compliance through the Prism of the Kyoto Protocol 190

Kyle W. Danish



Table of Contents

Compliance at the WTO: Seduced by the Dispute Scttlement System?
Jeffrey L. Dunoff

Militarized Commerce, Human Rights and the Problem of Corporate
Accountability
Penelope Simons

BANQUET SPEECH / DISCOURS DU BANQUET

Acceptance Speech following the Award of Honorary Life Membership in
the CCIL
Edward G. (Ted) Lee

PANELC-1:  FEMINIST APPROACHES TO THE INTERPLAY
BETWEEN INTERNATIONAL LAW AND
INTERNATIONAL RELATIONS/

ATELIER C-1: APPROCHES FEMINISTES A L’INTERACTION
ENTRE LE DROIT INTERNATIONAL ET LES
RELATIONS INTERNATIONALS

Feminism and International Relations
Sandra Whitworth

“May We Go to the Places That Scare Us” — Thinking About Feminism,
International Law, and International Relations
Robin L. Teske

Commentary: Toward a Counterdisciplinary Agenda for Research in
International Law and International Relations

Stepan Wood

PANEL C-2: INTERNATIONAL CRIMINAL LAW — RECENT
DEVELOPMENTS/ )

ATELIER C-2: DROIT INTERNATIONAL PENAL —
DEVELOPPEMENTS RECENTS

L’ Affaire Yerodia : Immunités
Nancie Prud’homme

ix

196

205

224

226

233

260

274



X Table des matiéres

The Effects of the Case Concerning the Arrest Warrant of 11 April 2000 297
(Democratic Republic of the Congo v. Belgium) on the Exercise of Universal
Jurisdiction

Nicolaos Strapatsas

“Internationalised” Courts and their Relationship with Alternative 322
Accountability Mechanisms: The Case of Sierra Leone
William A. Schabas

PANEL D-1: INTERNATIONAL ENVIRONMENTAL LAWY/
ATELIER D-1: DROIT INTERNATIONAL DE L’ENVIRONNEMENT

The Implications of the Precautionary Principle on Procedure in International Law 351
Jaye Ellis

PANEL D-2: TERRORISTS: COMBATTANTS, CRIMINALS, OR ...?
—THE CURRENT STATE OF INTERNATIONAL LAW/

ATELIER D-2: TERRORISTES : COMBATTANTS, CRIMINIELS, OU
...7—L’ETAT ACTUEL DU DROIT INTERNATIONAL

“Terrorists: Criminals, Combatants or .... ?” : The Question of Combatancy 366
Kirby Abbott

Under International Law is there a Category of Prisoner in Armed Conflicts 386
Known as an “Unlawful or Unprivileged or Enemy Combatant”?
Daniel C. Préfontaine, Q.C.

Canadian Council on International Law Policy Options Report 396
(Prepared for the Department of Foreign Affairs and International Trade)

Editor: Christopher K. Penny

Contributors: Dean Dalke, Adrienne Denham, Cézary Fudali, Al McKinnon,

Sonya Nigam, Marie-Josée Vincelli, Timothy Ross Wilson, Andrea Wobick

INDEX 425



OPENING PANEL: BRINGING THE DISENFRANCHISED TO THE
TABLE /

PANEL D’OUVERTURE : VERS UNE PLUS GRANDE PARTICIPATION
DES GROUPES PRIVES DE REPRESENTATION

Bringing the Disenfranchised to the Table —
The Lessons of Conditionality

Ross Leckow'

I. Introduction

For the International Monetary Fund (the “Fund™), the plight of the poor is a subject
of growing importance. Fund financial assistance is devoting greater attention to the
Fund’s poorest member countries and their populations. This growing emphasis has
affected the structure of economic reform programs implemented by these countries,
and the manner in which the Fund provides them with financial assistance. It has also
transformed the role which civil society plays in the design of Fund-supported
economic reform programs in much of the developing world. At several different
levels, Fund financial assistance is serving as an effective mechanism for “bringing
the disenfranchised to the table.”

This paper examines the role of Fund financial assistance and conditionality in
addressing the needs of the poorest developing countries and their populations. It
first discusses the basic features of Fund financial support before examining their
application to the Fund’s poorest members. The paper then reviews recent trends in
Fund financing that seek to address the needs of the poorest elements of the

1. Assistant General Counsel, International Monetary Fund. The views expressed in this
paper are those of the author and not necessarily those of the International Monetary
Fund.
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populations in these countries. Finally, it draws a number of lessons from the Fund’s
experience.

A. Background — Fund Financial Assistance and Conditionality

The provision of financial assistance to member countries is an important activity of
the Fund that is closely linked to the institution’s central role in preserving the
stability of the international monetary system. Unlike the World Bank, the Fund is
not a development agency and it does not finance development projects in member
countries. Rather, the Fund provides financial assistance to members to help them
address balance of payments difficulties.” Fund resources are normally disbursed to
the central bank or the government for use in the making of international payments
or the strengthening of the country’s foreign exchange reserves. Financial support is
intended to help the member resolve its balance of payments problems “without
resorting to measures destructive of national or international prosperity.””

Fund financial support has historically been provided to members from the
“general resources of the Fund.” These resources consist principally of the pool of
currencies and other assets (for example, Special Drawing Rights’ or “SDRs”) that
countries contribute at the time of membership, and subsequently in the context of
periodic reviews of their “quotas.”® A member’s use of the Fund’s general resources
takes the form of a purchase and repurchase of monetary assets.” A member that
represents that it has a balance of payments need will be allowed to use its own
currency to purchase SDRs or a currency such as U.S. dollars and, after a designated

2. F. Gianviti, The International Monetary Fund and External Debt, in Recueil des Cours,
209, 226 (1989).

3. Aurticles of Agreement of the International Monetary Fund, art. [ (v) [hereinafter Articles
of Agreement].

4. The Special Drawing Right is an international reserve asset which was created under the
Articles of Agreement to supplement members’ existing reserve assets (official holdings
of gold, foreign exchange, and reserve positions in the Fund). It is valued on the basis of
a basket of key international currencies. See Special Drawing Rights; a Factsheet (2003)
available at <http://www.imf.org/external/np/exr/facts/sdr.htm>.

5. Gianviti, supra note 2, at 218-219. The quotas of members are calculated on the basis of
the respective importance of the members in international economic and monetary
relations. Quotas are periodically reviewed and adjusted. A member’s quota: (i)
determines a member’s voting rights in the Fund; (ii) the size of the member’s
subscription; (iii) the size of its access to the Fund’s general resources; and (iv) its share
in any allocation of Special Drawing Rights.

6. Richard Edwards, International Monetary Collaboration 223 (1985).
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period, must repurchase its own currency with SDRs or a currency specified by the
Fund. Members pay charges for the use of the Fund’s general resources.”

Before making its resources available to a member, the Fund must be satisfied
that: (i) the financial support will assist the member in solving its balance of
payments difficulties; and (ii) there are “adequate safeguards” in place to ensure that
the member will be able to repay the Fund.® The Fund generally meets these two
requirements by making its resources available to members only if they are prepared
to implement programs of economic reform to address the underlying economic
problems that led to their balance of payments difficulties.” These programs are
designed by the authorities of member countries in consultation with the Fund and
usually range from one to three years in length.

The principal mechanism through which the Fund provides financial assistance
is an “arrangement.” An arrangement is a commitment of resources to a member by
the Fund for a designated period (normally the same length of time as the member’s
program) and up to a specified amount."’ As Fund financing is intended to support
the successful implementation of a member’s program, an arrangement makes
resources available gradually as the objectives of the program are achieved."" The
arrangement establishes the conditions—or the “conditionality” of the
arrangement—that must be met before each disbursement will be made available to
the member. These conditions consist primarily of “performance criteria” based on
key macroeconomic targets and structural measures drawn directly from the

7.  Gianvili, supra note 2, at 227.

8. More specifically, the Articles of Agreement require the Fund to “adopt polices on the
use of its general resources, including policies on stand-by or similar arrangements, and
may adopt special policies for special balance of payments problems, that will assist
members to solve their balance of payments problems in a manner consistent with the
provisions of this Agreement and that will establish adequate safeguards for the
temporary use of the general resources of the Fund.” Articles of Agreement, supra note 3,
art. V, sec. 3(a).

9. Gianviti, supra note 2, at 252-253.

10. The most well-known form of Fund arrangement is the “stand-by arrangement.” The
Articles of Agreement define a stand-by arrangement as “a decision of the Fund by which
a member is assured that it will be able to make purchases from the General Resources
Account in accordance with the terms of the decision during a specified period and up to
a specified amount.” Articles of Agreement, supra note 3, art. XXX (b). See also
Edwards, supra note 6, at 248.

11. Joseph Gold, The Stand-by Arrangements of the International Monetary Fund 120
(1970).
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member’s program, and periodic reviews of the program conducted by the Fund’s
Executive Board.'

Two important features of this approach should be noted. First, the program of
economic reform that an arrangement supports is the member’s and not the Fund’s.
The program’s design and implementation are ultimately the responsibility of the
member. The Fund’s new Guidelines on Conditionality recognize that a program’s
success depends largely on the member’s sense of commitment or “ownership.”"?
Second, it is frequently the case that a member will not meet all of the conditions
established for a particular disbursement. Where the relevant condition is a
performance criterion, the Fund will often grant a “waiver” for the nonobservance of
the condition and allow the disbursement to be made if satisfied that the member’s
program will still be successfully implemented. '*

B. Fund Financial Assistance and the Fund’s Poorest Members

Access to the Fund’s general resources, although an important source of financial
support for the institution’s entire membership, is not always provided on terms that
are the most attractive for the Fund’s poorest members. Under several of the Fund’s
“policies” governing the use of its general resources, the applicable repayment or
“repurchase” period may be too short, and the rate of charge too high for poorer
developing countries. For example, the Fund’s “credit tranche policies” prescribe a
repurchase period of three and one-half to five years'’; while the “adjusted rate of
charge” for purchases in the credit tranches, as of May 5, 2003, was only 2.36
percent, the rate has historically been higher and surcharges apply in certain
circumstances.'® It has been recognized that developing countries implementing

12. Gianviti, supra note 2, at 255-256.

13. See Guidelines on Conditionality, Decision No. 12864-(02/102), adopted September 25,
2002, Section A, para. 3 reprinted in Guidelines on Conditionality (IMF Board Paper, 25
September 2002) available at <http://www.imf.org/External/np/pdr/cond/2002/eng/guid/
092302.pdf>.

14. Edwards, supra note 6, at 268.

15. International Monetary Fund, Annual Report 2002 42 ( 2002). While members are
obligated to make repurchases within this period, they are, for purchases made after
November 28, 2000, also “expected” to make repurchases even sooner; the Fund may,
upon the request of a member, extend these repurchase “expectations™ if satisfied that the
member’s external position has not improved sufficiently for repurchases to be made.

16. See SDR Interest Rate, Rate of Remuneration, Rate of Charge and Burden Sharing
Adjustments  available at  <http://www.imf.org/external/np/tre/sdr/burden/2003/
050503.htm>. A surcharge of 100 basis points applies to the Fund’s holdings of a
member’s currency exceeding 200 percent of the member’s quota arising from purchases
made under the credit tranches and the extended Fund facility after 28 November 2000;
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long-term programs of economic and structural reform often require financial
support with longer repayment periods and lower rates of charge.

The Fund has put in place financing facilities and mechanisms that are
specifically designed for its poorest members. They do not grant access to the Fund’s
general resources but to amounts that are provided from a variety of sources and are
administered by the Fund as trustee.

The Fund’s principal mechanism for financial sup?orl to its poorest members is
the Poverty Reduction and Growth Facility (“PRGF”)."” Its resources are only made
available to members with a per capita income below a specified level (currently a
2001 per capital gross national income of US$ 875); as of April 2003, 77 countries
were eligible for assistance.'® PRGF resources are committed under a three-year
arrangement in support of a program of economic reform of the same period.
Resources are provided at a concessional rate of interest (0.5 percent per annum) and
are subject to a repayment period of five and one-half to ten years."” Programs
supported under the PRGF seek to “strengthen substantially and in a sustainable
manner” the balance of payments positions of the relevant members “and to foster
durable growth, leading to higher living standards and a reduction in poveny.”20 In
2001, the Fund approved new commitments of US$ 2.7 billion under the facility—a
record high.?'

Another important mechanism for assistance to the Fund’s poorest members is
the Initiative for Debt Relief for Heavily Indebted Poor Countries (“HIPC”).?

the surcharge rises to 200 basis points with respect to the Fund’s holdings of the
member’s currency above 300 percent of the member’s quota arising from such
purchases. Any such surcharges are adjusted for the purposes of “burden sharing.” See:
Id. at 43.

17. Instrument to Establish the Poverty Reduction and Growth Facility Trust attached to
Decision No. 8759-(87/176)ESAF, adopted 18 December 1987, as amended, reprinted in
Selected Decisions and Selected Documents of the International Monetary Fund, Twenty-
sixth Issue 44 (31 December 2001) [hereinafter Selected Decisions].

18. See The IMF's Poverty Reduction and Growth Facility (PRGF); a Factsheet (2003)
available at <http://www.imf.org/external/np/exr/facts/prgf. htm>.

19. Instrument to Establish the Poverty Reduction and Growth Facility Trust, supra note 17,
Section II, para. 4. See also Annual Report 2002, supra note 15, at 43.

20. Instrument to Establish the Poverty Reduction and Growth Facility Trust, supra note 17,
Section I, para. 1.

21. Annual Report 2002, supra note 15, at 46.
22. Instrument to Establish a Trust for Special PRGF Operations for the Heavily Indebted

Poor Countries and Interim PRGF Subsidy Operations attached to Decision No. 11436-

(97/10), adopted 4 February 1997, as amended, reprinted in Selected Decisions, supra
note 17, at 81.
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Designed and implemented in cooperation with the World Bank, the HIPC Initiative
provides debt relief to those of the Fund’s poorest members whose external debt
position is, under the terms of the initiative, considered to be “unsustainable™; HIPC
assistance is designed to lower the member’s external debt position to a sustainable
level.”? Under HIPC, the Fund provides debt relief to eligible members that
successfully implement programs of economic reform and meet specified
performance-related conditions.** Parallel debt relief is provided by the World Bank
and official and commercial creditors.

C. Conditionality and the Poor

How does Fund financial assistance affect the poor in the developing world? The
programs of economic reform that receive Fund financial support are designed to
improve conditions in member countries and, over time, to raise living standards.
PRGF-supported programs place particular emphasis on measures that will foster
economic growth and reduce poverty.”

Concern for the poor has also affected the nature of the conditions which the
Fund attaches to its financial support. Under HIPC, for example, conditionality seeks
to ensure that the savings in public spending generated by debt relief will result in
higher levels of social spending for the poor.”® In particular, members have been
called upon to allocate budgetary resources to ensure specified levels of spending on
education and health care.”’

23. More specifically, the Fund provides HIPC assistance in the form of grants or interest-
free loans to service part of member countries’ debt to the Fund. Under the terms of the
HIPC Trust Instrument, “debt sustainability” is defined as “the achievement of a
sustainable level of external debt which shall be 150 percent for the present value of debt-
to-exports ratio calculated on the basis of data available at the decision point [that is, the
point at which HIPC resources are committed by the Fund]. In the special case of a
country that has, at the decision point, (i) an exports-to-GDP ratio of at least 30 percent,
(ii) a fiscal revenues-to-GDP ratio of at least 15 percent, a “debt sustainability” target of
below 150 percent for the present value of debt-to-exports ratio at the decision point may
be set with the specific target determined so as to reduce the present value of debt-to-
revenue ratio to 250 percent at the decision point.” Instrument to Establish a Trust for
Special PRGF Operations for the Heavily Indebted Poor Countries and Interim PRGF
Subsidy Operations, supra note 22, Section 1, para. 1(v).

24. See 1d. at Section III, para. 2 (c).

25. Annual Report 2002, supra note 15, at 49.

26. See Debt Relief under the Heavily Indebted Poor Countries (HIPC) Initiative; a
Factsheet (2003) available at <http://www.imf.org/external/np/exr/facts/hipc.htm>.

27. D. Andrews et. al., Debt Relief for Low-income Countries; the Enhanced HIPC Initiative
16 (1999).
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PRGF-supported programs and the supporting financial arrangements typically
include measures that strengthen public institutions so that public resources will be
managed for the public good.”® These measures often seek to ensure that the
government’s revenues and expenditures are subject to an open and transparent
budget-making process, are channeled through a central treasury, and are properly
accounted for through accepted accounting practices.” For example, the authorities
of Cameroon, under their PRGF-supported program, have stated their intention to
introduce a fully-integrated computer-based fiscal and accounting information
system for managing all government revenues and expenditures.”’ Under Niger’s
PRGF-supported program, the authorities have begun, at the end of each fiscal year,
to report to the Court of Accounts and to Parliament on the extent to which the
government has adhered to the provisions of the annual budget approved by
Parliament.”!

Fund conditionality has directly confronted problems of corruption in
developing countries where they have a significant macroeconomic impact. The
Fund has recognized that high levels of corruption will discourage foreign
investment and make it less likely that public resources will be used for the public
good.* Under Kenya’s PRGF-supported program, the authorities established an

28. Annual Report 2002, supra note 15, at 50.

29. See Aligning the Poverty Reduction and Growth Facility (PRGF) and the Poverty
Reduction Strategy Paper (PRSP) Approach; Issues and Options 13 (IMF Board Paper,
April 25, 2003) available at <http://www.imf.org/external/np/prsp/2003/eng/
042503.pdf>. See also Review of the Fund’s Experience in Governance Issues 10 (IMF
Board Paper, March 28, 2001) available at <http:/222.imf.org/external/np/gov/2001/eng/
gov.pdf>.

30. See Cameroon: 2002 Article IV Consultation, Third Review under the Poverty Reduction
and Growth Facility, and Request for a Waiver of Performance Criterion- Staff Report;
News Brief and Public Information Notice on the Executive Board Discussion; and
Statement by the Executive Director for Cameroon 13 (IMF Country Report No. 02/258,
December, 2002) available at <http://www.imf.org/external/pubs/ft/scr/2002/
cr02258.pdf>.

31. See Niger: 2000 Article IV Consultation and Request for an Arrangement under the
Poverty Reduction and Growth Facility — Staff Report; and Public Information Notice
and Press Release on the Executive Board Discussion 16 (IMF Country Report No.
01/15, January, 2001) available at <http://www.imf.org/external/pubs/ft/scr/2001/
crO115.pdf>.

32. See Review of the Fund’s Experience in Governance Issues, supra note 29, at 5.
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independent public body vested with the power to investigate and prosecute case of
corruption in the public sector.*®

The Fund’s growing concern with the poor has affected not only the nature of
conditionality but also the process under which programs of economic reform under
the PRGF and HIPC are designed. Historically, the Fund dealt only with the
authorities of a member country and not with its population. The Fund did not insist
that any aspect of program negotiations be made public. It has since been recognized
that this approach may exclude important elements of civil society — including the
poor — from the process of program design and may make it less likely that the
program will have the broad political support necessary for success.™

As a result, the Fund now seeks to ensure that the programs supported under the
PRGF and HIPC are formulated by members through a fully-participatory process of
public consultations that include elements of civil society. Each program is now
based upon a Poverty Reduction Strategy Paper (“PRSP”) that is formulated by the
authorities of the member country in consultation with external development
partners, including the Fund and the World Bank. The PRSP describes the key
features and objectives of the member’s poverty reduction strategy and benefits from
a fully participatory process of consultations between the authorities and interested
members of civil society. ** The PRSP process is designed to ensure that national
poverty reduction strategies are country-driven, results-oriented, comprehensive, and
long-term in perspective, and that they foster domestic and external partnerships that
improve the effectiveness of development assistance. ™

D. Conditionality — The Challenges for the Future

Experience shows that conditionality can be used in many different ways to help the
poor in member countries. Significant progress has been made in focusing
conditionality on issues of direct relevance to the poorest segments of the population.

33. See IMF Approves Poverty Reduction and Growth Facility Loan for Kenya (IMF Press
Release No. 00/45, July 28, 2000) available at <http://www.imf.org/external/np/sec/pr/
2000/

34. pr0045.htm>. See also Moi Weighs Tough Corruption Probe, Financial Times of London
(28 July 1997); IMF Rules Out Early Loan Agreement with Nairobi, Financial Times of
London (19 February 1998).

35. See Poverty Reduction Strategy Papers — Progress in Implementation (IMF and World
Bank Staff Paper, September 11, 2002) available at <http://www.imf.org/external/
np/prspgen/2002/eng/091102.pdf>.

36. Annual Report 2002, supra note 15, at 49.

37. Id.at47.
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At the same time, there are limitations. Most obviously, conditionality can only
be used with respect to countries that request financial assistance from the Fund. It
cannot be applied to countries that do not seek Fund financial support.

Conditionality cannot be used to force a country to adopt particular measures.
The conditions which the Fund attaches to its assistance do not take the form of legal
obligations. A member for which a financial arrangement has been approved is under
no legal obligation to meet the performance-related conditions specified in the
arrangement. The only legal consequence which flows from the failure to meet such
conditions is that the member will be unable to request a disbursement from the
Fund. ¥ Ultimately, the member may abandon its program and a Fund arrangement
at any time.”®

Certain types of measures may not be made the subject of conditionality. As an
international organization with a primarily monetary and financial mandate, the Fund
avoids involvement in purely political questions even where they are of direct
relevance for the poor. The Fund’s Guidelines on Conditionality require the Fund,
when establishing conditions for the use of its resources, to “pay due regard to the
domestic social and political objectives” of members. ** The Fund is, for example,
precluded from making the human rights record of a member the subject of
conditionality. Fund policy also prohibits the establishment of conditions that deal
with a member’s military spending.*” Notwithstanding its obvious macroeconomic
impact, the level of a country’s military spending is considered to be too inherently
political for Fund involvement.

There are also limits on the extent to which the Fund has involved civil society
in the process of program design. While the Fund, under the PRGF and HIPC, seeks
to ensure that members’ poverty reduction strategies are put in place through a fully
participatory process involving civil society, it has not developed specific criteria
with which to determine whether the process followed by a particular member is
“fully parlicipatory.”4l Rather, it has assessed the nature of the process followed by

38. Gianviti, supra note 2, at 256.

39. See Joseph Gold, Interpretation: The IMF and International Law 363 (1996).

40. Guidelines on Conditionality, supra note 13, at Section A, para. 4.

41. Concluding Remarks by the Acting Chairman, Military Expenditures and the Role of the
Fund, Executive Board Meeting 91/138, 2 October 1991, reprinted in Selected Decisions,
supranote 17, at 478.

42. At the same time, the Fund’'s Executive Board has noted that “participatory processes
were beginning to take hold in PRSP countries but that the process needed to be
strengthened to include a broad range of domestic stakeholders and development
partners. In particular, while government leadership must be respected, there was greater
scope for including parliaments, the business community, trade unions, and other



