


THE
ALL ENGLAND
LAW REPORTS

1983

Volume 3

Editor

PETER HUTCHESSON LLM
Barrister, New Zealand

Assistant Editor
BROOK WATSON

of Lincoln’s Inn, Barrister
and of the New South Wales Bar

Consulting Editor

WENDY SHOCKETT
of Gray’s Inn, Barrister

[.ondon
BUTTERWORTHS



ENGLAND Butterworth & Co (Publishers) Ltd
88 Kingsway, London wcas 648

AUSTRALIA Butterworths Pty Lid, Sydney, Melbourne,
Brisbane, Adelaide and Perth

CANADA Butterworth & Co (Canada) Ltd, Toronto
Butterworth & Co (Western Canada) Lid, Vancouver

NEW ZEALAND  Butterworths of New Zealand Ltd, Wellington
SINGAPORE: Butterworth & Co (Asia) Pte Lid, Singapore
SOUTH AFRICA  Butterworth Publishers (Pty) Ltd, Durban

UsA Mason Publishing Co, St Paul, Minnesota
Butterworth Legal Publishers, Seattle, Washington,
Boston, Massachuscetis and Austin, Texas
1D & S Publishers, Clearwater, Florida

©
Butterworth & Co (Publishers) Lid

1083

All rights reserved. No part of this publication may be reproduced or transmitted in any form

or by any means, including photocopying and recording, without the written permission of the

copyright holder, application for which should be addressed to the publisher. Such written

permission must also be obrained hefore any part of this publication is stored in a retrieval
system of any nature

ISBN 0 406 85149 2

Typeset by CCC, printed and bound in Great Britain by William Clowes Limired, Beccles and
‘ . London



REPORTERS

House of Lords

Mary Rose Plummer Barrister

Privy Council

Mary Fase Plummer Barrister

Court of Appeal, Civil Division

Mary Rose Plummer Barrister Henrietta Steinberg Barrister
Frances Rustin Barrister Diana Brahams Barrister
Diana Procter Barrister Patricia Hargrove Barrister

Sophie Craven Barrister

Court of Appeal, Criminal Division

N P Metcalfe Esq Barrister April Weiss Barrister
Sepala Munasinghe Esq Barrister Raina Levy Barrister
Dilys Tausz Barrister Martine Kushner Barrister

Chancery Division

Jacqueline Metcalfe Barrister
Evelyn M C Budd Barrister
Hazel Hartrman Barrister
Vivian Horvath Barrister

Queen’s Bench Division

David Bartlett Esq Barrister J M Collins Esq Barrister

M Denise Chorlton Barrister K Mydeen Esq Barrister
Family Division Admiralty

Bebe Chua Barrister N P Metcalfe Esq Barrister

Revenue Cases Courts-Martial Appeals

Rengan Krishnan Esq Barrister N P Mercalfe Esq Barrister

Clare Mainprice Barrister

SUB-EDITORS

Radhika Edwards Barrister Robert Brennan Esq Barrister, New Zealand

MANAGER
John W Wilkes Esq



House of Lords
The Lord High Chancellor: Lord Hailsham of St Marylebone

Lords of Appeal in Ordinary

Lord Diplock Lord Bridge of Harwich
Lord Fraser of Tullybelton Lord Brandon of Oakbrook
Lord Keith of Kinkel Lord Brightman

Lord Scarman Lord Templeman

Lord Roskill

Court of Appeal

The Lord High Chancellor

The Lord Chief Justice of England: Lord Lane

(President of the Criminal Division)

The Master of the Rolls: Sir john Francis Donaldson

(President of the Civil Division)
The President of the Family Division: Sir John Lewis Arnold
The Vice-Chancellor: Sit Robert Edgar Megarry

Lords Justices of Appeal

Sir John Frederick Eustace Stephenson Sir Michael Robert Emanuel Kerr

Sir Frederick Horace Lawton Sir John Douglas May

Sir George Stanley Waller Sir Christopher John Slade

Sir James Roualeyn Hovell-Thurlow- Sir Francis Brooks Purchas
Cumming-Bruce Sir Robert Lionel Archibald Goff

Sir Edward Walter Eveleigh Sir George Brian Hugh Dillon

Sir Desmond James Conrad Ackner Sir Stephen Brown

Sir Robin Horace Walford Dunn (appointed 22 November 1983)

Sir Peter Raymond Oliver Sir Roger Jocelyn Parker

Sir Tasker Watkins VC (appointed 22 November 1983)

Sir Patrick McCarthy O'Connor Sir Nicolas Christopher Henry Browne-

Sir William Hugh Griffiths Wilkinson

Sir Michael John Fox (appointed 22 November 1083)



Chancery Division
The Lord High Chancellor

The Vice-Chancellor

Sir Peter Harry Batson Woodroffe Foster
(retired 30 Seprember 1083)

Sir John Norman Keates Whitford

Sir Ernest Irvine Goulding

Sir Raymond Henry Walton

Sir Nicolas Christopher Henry Browne-
Wilkinson
(appointed Lord Justice of Appeal,
22 November 1083)

Sir John Evelyn Vinelott

Sir Martin Charles Nourse

Sir Douglas William Falconer

Sir Jean-Pierre Frank Eugene Warner

Sir Peter Leslie Gibson

Sir David Herbert Mervyn Davies

Sir Jeremiah LeRoy Harman

Sir Donald James Nicholls
(appointed 1 October 1983)

Sir Richard Rashleigh Folliotr Scott
(appointed 23 November 1983)

Queen’s Bench Division

The Lord Chief Justice of England

Sir Joseph Donaldson Cantley
Sir Hugh Eames Park
Sir Bernard Caulfield
Sir Hilary Gwynne Talbot
(retired 30 September 1083)
Sir William Lloyd Mars-Jones
Sir Ralph Kilner Brown
Sir Peter Henry Rowley Bristow
Sir Hugh Harry Valentine Forbes
Sir David Powell Croom-Johnson
Sir Leslie Kenneth Edward Boreham
Sir Alfred William Michael Davies
Sir John Dexter Stocker
Sir Kenneth George Illtyd Jones
Sir Haydn Tudor Evans
Sir Peter Richard Pain
Sir Kenneth Graham Jupp
Sir Stephen Brown
(appointed Lord Justice of Appeal,
22 November 1083)
Sir Roger Jocelyn Parker
(appointed Lord Justice of Appeal,
22 November 1083)
Sir Ralph Brian Gibson
Sir Walter Derek Thornley Hodgson
Sir James Peter Comyn
Sir Anthony John Leslie Lloyd
Sir Frederick Maurice Drake
Sir Brian Thomas Neill
Sir Michael John Mustill
Sir Barry Cross Sheen

Sir David Bruce McNeill
Sir Harry Kenneth Woolf
Sir Christopher James Saunders French
Sir Thomas Patrick Russell
Sir Peter Edlin Webster
Sir Thomas Henry Bingham
Sir lain Derek Laing Glidewell
Sir Henry Albert Skinner
Sir Peter Murray Taylor
Sir Murray Stuart-Smith
Sir Christopher Stephen Thomas Jonathan
Thayer Staughton
Sir Donald Henry Farquharson
Sir Anthony James Denys McCowan
Sir lain Charles Robert McCullough
Sir Hamilton John Leonard
Sir Alexander Roy Asplan Beldam
Sir David Cozens-Hardy Hirst
Sir John Stewart Hobhouse
Sir Michael Mann
Sir Andrew Peter Leggatt
Sir Michael Patrick Nolan
Sir Oliver Bury Popplewell
Sir William Alan Macpherson
Sir Philip Howard Otton
{appointed 1 October 1983)
Sir Paul Joseph Morrow Kennedy
{appointed 23 November 1983)
Sir Michael Hutchison
(appointed 23 November 1083)

Family Division

The President of the Family Division

Sir John Brinsmead Latey

Sir Alfred Kenneth Hollings
Sir Charles Trevor Reeve
Dame Rose Heilbron

Sir Brian Drex Bush

Sir Alfred John Balcombe

Sir John Kember Wood

Sir Ronald Gough Waterhouse

Sir John Gervase Kensington Sheldon

Sir Thomas Michael Eastham

Dame Margaret Myfanwy Wood Booth
Sir Anthony Leslie Julian Lincoln

Dame Ann Elizabeth Oldfield Butler-Sloss
Sir Anthony Bruce Ewbank

Sir John Douglas Waite

Sir Anthony Barnard Hollis



CITATION

These reports are cited thus:

[1983] 3 All ER
REFERENCES
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manner indicated below.

Halsbury’s Laws of England

The reference 30 Halsbury's Laws (3rd edn) 860, para 1303 refers to paragraph 1303 on page 860 of
volume 39 of the third edition, and the reference 26 Halsbury's Laws (4th edn) para 577 refers to
paragraph 577 on page 206 of volume 26 of the fourth edition of Halsbury’s Laws of England.

Halsbury’s Statutes of England

The reference 5 Halsbury's Statutes (3rd edn) 302 refers to page 302 of volume 5 of the third edition
of Halsbury's Starutes of England.

The Digest

References are to the blue band replacement volumes and the green band reissue volumes of The
Digest (formerly the English and Empire Digest), and to the continuarion volumes.

The reference 47 Digest (Repl) 781, 25 refers to case number 25 on page 781 of Digest Blue Band
Replacement Volume 47.

The reference 36(2) Digest (Reissue) 764, 1308 refers to case number 1398 on page 764 of Digest
Green Band Reissue Volume 36(2).

The reference Digest (Cont Vol E) 640, 2302a refers to case number 2392a on page 640 of Digest
Continuation Volume E.

Halsbury’s Statutory Instruments

The reference 20 Halsbury's Statutory Instruments (4th reissue) 302 refers to page 302 of the fourth
reissue of volume 20 of Halsbury’s Statutory Instruments; references to other reissues are similar.
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interfere with master's order
Kirkup v British Rail EngineeringLtd .. . . - . - .. CA
DIVORCE - Decree absolute — Irregularity — Failure to serve on other spouse summons by which
application for degree absolute made — Whether decree void or voidable
Batchelor v Batchelor .. . .. - - - .. Sir John Arnold P

——Intervention by Queen’s Proctor — Husband not serving petition on wife — Whether
proceedings 'in progress’ — Whether Queen’s Proctor entitled to intervene

Ebrahim v Ali (orse Ebrahim) (Queen’s Proctor intervening) .. SirJohn Arnold P
——~Practice — Undefended causes - Special procedure - Judge's jurisdiction to hear appeal from

registrar

Mitchell v Mitchell .. Y. 15 i . " . . .. CA
DRUGS - Controlled drugs — Unlawful possession - Cocaine — Proof

R v Greensmith .. e - . - - . - . .. CA
ECCLESIASTICAL LAW - Appeal — Pastoral scheme — Scheme providing for union of two

benefices

Hargreaves v Church Comrs for England " - - R . .. PC

ELECTIONS - Election court for local election — Jurisdiction of High Court to grant judicial
review — Whether election court an ‘inferior court’

R v Cripps, ex p Muldoon - e i3 e i s e 5 .. DC

EQUITY - Undue influence — Presumption — Banker and customer - Fiduciary duty of bank

National Westminster Bank plc v Morgan . . . . . .. CA
ESTOPPEL - Issue estoppel - Judicial review — Whether doctrine can be relied on in applications

for judicial review

R v Secretary of State for the Environment, ex p Hackney London BC 5t .. DC

FATAL ACCIDENT - Assessment of damages - Survival of claim for benefit of estate
Harris v Empress Motors Ltd, Cole v Crown Poultry Packers Ltd .. o .. CA

INCOME TAX - Decision of commissioners — Finality — Taxpayer alleging that clerk advised
commissioners maliciously — Relevance of maliciousness if advice correct

R v Epping and Harlow General Comrs, ex p Goldstraw .. Stephen Brown J and CA
—Discounts — Interest-free promissory note purchased for less than face value — Profit realised

on maturity

Ditchfield (Inspector of Taxes) v Sharp Py Vs 7% ;& s .. CA

INDICTMENT — Conviction of another offence - Inflicting grievous bodily harm - Burglary -
Whether jury can convict accused of assault occasioning actual bodily harm

R v Wilson (Clarence). R v Jenkins (Edward John) .. . .. . .. HL

INJUNCTION - Mareva injunction — Registration in land charges register
Stockler v Fourways Estates Ltd ¥ e ‘3 nd 2 . Kilner Brown J
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INSURANCE - Contractors’ all risk policy — Policy to indemnify contractors and sub-contractors
- Negligence of defendants engaged by sub-contractors

Petrofina (UK) Ltd v Magnaload Ltd .. . T, v - i Lioyd J
JOINT TENANCY - Severance — Notice of desire to sever joint tenancy — Prayer in divorce

petition

Harris v Goddard .. - EE - av - v . B .. CA

JUDGMENT - Order — Correction — Election court for local election
R v Cripps, ex p Muldoon o . . . = - o .. DC

JUDICIAL REVIEW - Alternative remedy available but not pursued - Whether appropriate to
grant leave to apply for judicial review

R v Epping and Harlow General Comrs, ex p Goldstraw .. Stephen Brown J and CA

——Auvailability of remedy - Availability against domestic body controlling greyhound racing
Law v National Greyhound Racing ClubLtd .. o . o v .. CA

——Circumvention of procedure for application for judicial review — Plaintiff bringing action for
damages in negligence against local authority for advice given in respect of enforcement
notice

Davy v Spelthorne BC .. as - are i - - - .. HL

LAND CHARGE - Vacation of entry in register — Orders affecting land - Mareva injunction
Stockler v Fourways Estates Ltd e ] 4F vs T Kilner Brown J

LANDLORD AND TENANT - Forfeiture of lease — Breach of covenant prohibiting assignment
- Assignment of secure tenancy

Peabody Donation Fund (Governors) v Higgins s - . e .. CA

——Rent review — Renewal of lease — New rent to be agreed between parties or fixed by arbitrator
~ Fair rent or market rent - Improvements made by tenant’s predecessor in title — No premium
to take account of inflation

Lear v Blizzard .. s @ i - i - 2% Tudor Evans J

——Repair - Landlord’s covenant — Damages for breach — Measure of damages
Calabar Properties Ltd v Stitcher i o o ‘3 e . .. CA

LEGAL AID - Criminal cases — Application for leave to appeal - Application to full court when
single judge refuses leave

R v Gibson . . O = R ve i e ' v vy .. CA
R v Kearney o . . . o 2 = . sl .. CA

——Criminal cases - Legal aid order — Retrospective amendment — Power of court
R v Gibson .. ave - - as o i . . - .. CA

LIMITATION OF ACTION - Court's power to override time limit — Personal injury or fatal
accident claim — Appeal against exercise of discretion

Conry v Simpson .. - s aa - - - - w .. CA

——Postponement of limitation period - Relief from consequences of mistake — Whether plaintiff
could ‘with reasonable diligence’ have discovered mistake six years prior to institution of
proceedings

Peco Arts Inc v Hazlitt Gallery Ltd o +7e - o T .. Webster J

MAGISTRATES - Binding over - Forfeiture of recognisance — Standard of proof
R v Marlow Justices, ex p O'Sullivan .. - s - . . .. DC

——Control by judicial review — Magistrates dismissing charge without hearing evidence
R v Birmingham Justices, expLamb .. .s - - ‘s o .. DbC

——Control by judicial review — Magistrates dismissing information because adjournment sought
by prosecution not convenient for defence

R v Dorking Justices, ex p Harrington .. i e i irs - .. bC

——Information - Hearing two or more together — Summons and cross-summons arising out of
informations founded on same incident and same facts

R v Epsom Justices, ex p Gibbons - o s o . . .. DC

35

242

72

257

300

278

501

122

662

759

263
270

263

369

193

578

23

29

523



MASTER AND SERVANT - Contract of service - Distinction between contract of service and
contract for services — Jurisdiction of Employment Appeal Tribunal

O’Kelly v Trusthouse Forte plc .. ax - - i I “i .. CA
——Contract of service - Methodist minister - Whether contract between minister and Church

Methodist Conference (President) v Parfitt .. - e ” . .. CA
MEDICAL PRACTITIONER - Negligence - Liability - Doctor’s duty to warn of inherent risk of

operation

Hills v Potter = “ iE i - = - = W% Hirst J

——Trespass to the person — Consent to medical treatment — Prison medical officer administering
drug to prisoner

Freeman v Home Office .. ii o aa - - - McCowan J

Trespass to the person — Consent to operation — Doctor not explaining all aspects of operation
to patient before operating

Hills v Potter - . . . . . . . . Hirst J
MENTAL HEALTH - Court of Protection — Solicitors’ costs
Practice Direction - . . . acd . .. Ctof Protection

——Patient’s property — Settlements and gifts — Hearing of applications — Execution of wills

Practice Direction ar . - s . - .. Ctof Protection
MORTGAGE - Sale - Duty of mortgagee - Duty to obtain price equal to market value — Sale by

auction

Tse Kwong Lam v Wong Chit Sen - . - - . s x .. PC

NEGLIGENCE - Duty to take care — Duty to adjacent occupier for act of third party — Thieves
gaining access to plaintiffs’ premises from defendants’ unoccupied and unsecured premises

P Perl (Exporters) Ltd v Camden London BC .. . xal . . .. CA
——Duty to take care - Non-compliance with statutory requirements — Drainage system proving

defective

Peabody Donation Fund (Governors) v Sir Lindsay Parkinson & CoLtd .. .. CA

——Duty to take care — Railway line — Duty to fence — Entrant taking short cut through gap in
fence — Volenti non fit injuria

Titchener v British Rlys Board .. '3 i 1y ne - . .. HL

NUISANCE - Defence — Statutory authority — Escape of water from burst water main

Dept of Transport v North West Water Authority .. o . . —~ Hk
OCCUPIER’S LIABILITY - Duty of care owed to fireman - Fire caused by occupier’s negligence

— Explosion injuring fireman

Salmon v Seafarer Restaurants Ltd (British Gas Corp, third party) . . . Woolf J

POLICE - Right of search — Arrested person — Extent of right of search
Brazil v Chief Constable of Surrey - \E . - it Vi .. DC

PRACTICE - Anton Piller order — Extent of undertaking by plaintiffs solicitors - Customs and
Excise Commissioners seeking access to documents held by solicitors under Anton Piller
order

Customs and Excise Comrs v A E Hamlin & Co (a firm) o - .. Falconer J

——Court of Appeal and High Court— Bundles of documents
Practice Note . - - - - - S - e .. CA

——Ex parte application — Extent of duty of applicant
Re a debtor (No 75N of 1982, Warrington), ex p the debtor v National Westminster

Bank plc .. DC
——Expert evidence — Disclosure to other parties - Time for disclosure
Kirkup v British Rail Engineering Ltd .. - ¥a . v ! .. CA
Interlocutory applications — Causes or matters outside London
Practice Direction L P . - . . A - ..ChD

——Stay of proceedings — Foreign defendant - Action in rem — Proceedings pending in foreign
court

The Abidin Daver .. ) < 7 T vt ., e .. CA
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PRISON - Medical officer — Whether prison officers including medical officer
Freeman v Home Office .. 2 E Ly 2. i i McCowan J

RATES - Rate support grant — Reduction - Exercise of Secretary of State's discretion
R v Secretary of State for the Environment, ex p Brent London BC . . . .. DC

—Valuation list — Date of valuation — Common valuation date
K Shoe Shops Ltd v Hardy (Valuation Officer) o o 0 = .. HL

RECEIVER - Appointment by court — Preservation of property — Appointment to collect rents
and effect repairs

Hart v Emelkirk Ltd, Howroyd v Emelkirk Ltd .. . o = .. Goulding J

RENT RESTRICTION - Fair rent — Assessment — Deduction on account of scarcity of houses
available for rent

Western Heritable Investment Co Ltd v Husband - i2 is as .. HL

RESTRICTIVE COVENANT AFFECTING LAND - Annexation of benefit — Annexation by
statute — Covenant not expressly assigned on transfer of land

Roake v Chadha .. = o 2 o . o Judge Paul Baker QC
ROAD TRAFFIC - Disqualification for holding licence - Disqualification after repeated offences

- Mitigating grounds justifying non-disqualification or disqualification for less than prescribed
period

R v Thomas i s = au e v sn i . .. CA
——Penalty points - Disqualification - Endorsement of licence
RvKent .. i as s s a - . N . .. CA
—z’aatl_(ir;g vehicle without authority — Consent — Consent obtained by fraudulent misrepresen-
10
Whittaker v Campbell .. - - - - o A > .. DC

SALE OF GOODS - Passing of property — Contract reserving property in goods to vendor after
delivery until payment made in full - Goods used in manufacture

Re PeachdartLtd .. s & e o o i s .. VinelottJ

SETTLEMENT - Contingent interest — Newspaper-Franco scheme
IRC v Trustees of Sir John Aird’s Settlement .. . ™ T o .. CA

SHIPPING - Bill of lading — Incorporation of terms of charterparty — Arbitration clause
Skips A/S Nordheim v Syrian Petroleum Co Ltd, The Varenna .t ~ .. CA

——General average — Contribution by cargo owners — Accrual of cause of action for contribution
Castle Insurance Co Ltd v Hong Kong Islands Shipping Co Ltd, The Potoi Chau .. PC

SOCIAL SECURITY - Guardian's allowance — Entitlement — Whether natural mother ceasing to
be a ‘parent” once child adopted

Secretary of State for Social Servicesv S . - as - . .. CA

SOLICITOR - Articled clerk - Employment - Employment by partner and by firm at same time
Oliver v J P Malnick & Co (a firm) o . 2 - s i .. EAT

TOWN AND COUNTRY PLANNING - Enforcement notice — Time for appeal elapsing —
Plaintiff bringing action for damages for negligent advice of local authority in respect of
plaintiff s rights under notice

Davy v Spelthorne BC .. X = 7.2 - . » 0.8 .. HL

TRADE - Protection of trading interests - Foreign ‘measures’ which threaten to damage United
Kingdom trading interests — Order prohibiting compliance with foreign measures

British Airways Board v Laker AirwayslLtd .. i i .. Parker Jand CA
TRADE DISPUTE - Picketing - Right of peaceful picketing - Exercise of right - Effect of byelaws

affecting land

British Airports Authority v Ashton .. o o o = . 2 .. DC

TREATY - Treaty relevant to dispute between private persons — Relevance of government's
attitude to treaty

British Airways Board v Laker AirwaysLtd .. i . .. Parker Jand CA
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VALUE ADDED TAX - Commissioners’ power to require information — Documents seized under
Anton Piller order - Solicitors undertaking 1o retain documents until further order — Whether
solicitors entitled to make documents available to commissioners without court order

Customs and Excise Comrs v A E Hamlin & Co (a firm) . . .. Falconer J
WILL - Construction - Intention of testator - Holograph will excluding testatrix’s husband from

sharing in estate

Re Wynn (decd), Landolt v Wynn - . . = " .. WarnerJ

—Soldier's or mariner’s privileged will - Seaman ashore on leave not under orders to sail
Re Rapley's Estate, Rapley v Rapley .. o o o .. Judge Finlay QC
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CORRIGENDA

[1983] 2 AlIER

p 657. R v Ewing. For lines g3 to g5 substitute:
‘29 June. The court refused leave to appeal to the House of Lords but certified, under s 33(2) of the
Criminal Appeal Act 1968, that the following point of law of general public importance was involved
in the decision: whether, in cases where the details of a bank account were held in a computer, a print-
out of those details was admissible in evidence under the Criminal Evidence Act 1965 to prove those
details.
20 October. The Appeal Committee of the House of Lords (Lord Roskill, Lord Brandon of Oakbrook
and Lord Brightman) dismissed a petition by the appellant for leave to appeal.’

p 833. Dove v Banhams Patent Locks Ltd. Line 1 should read . . . damages for the loss . . .’

p 1066. R v Seymour. Solicitors for the appellant should read ‘Sharpe Pritchard & Co. agents for Keith
Turner & Galpin, Northampton'.

[1983] 3 AIlER

p 118. London and South of England Building Society v Stone. Line 72 shouldread ". . . full amount
of the borrowers’ personal liabilities . . .

p 187. R v Miller (Raymond). Counsel for Mr Glennie should read "Alastair Hill QC and Anthony
Clover'.



