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LLOYD’S LAW REPORTS

CASES JUDICIALLY CONSIDERED

A. L. Barnes Ltd. v. Time Talk (U.K.) Ltd., [2003] EWCA Civ 402, considered: [2004] 2 Lloyd's Rep. 119

ABCI v. Banque Franco-Tunisienne, [2003] 2 Lloyd's Rep. 146, considered: [2004] 2 Lloyd’s Rep. 395

Aectra Refining and Marketing Inc. v. Exmar N.V,, [1995] 1 Lloyd’s Rep. 191; [1995] 1 All ER. 641,
considered: [2004] 2 Lloyd’s Rep. 618

Aegis Ltd. v. European Re, [2003] UKPC 11, considered: [2004] 2 Lloyd's Rep. 179

Aiglon Ltd. v. Gau Shan & Company Ltd., [1993] 1 Lloyd’s Rep. 164, applied: [2004] 2 Lloyd’s Rep. 637

Alexander v. Rayson, [1936] 1 K.B. 169, considered and distinguished: [2004] 2 Lloyd’s Rep. 92

Alfred Dunhill Ltd. v. Diffusion Internationale, [2002] 1 All E.R, (Comm) 950, considered: [2004] 2 Lloyd's
Rep. 395

Al Hadha Trading v. Tradigrain, [2002] 2 Lloyd’s Rep 512, applied: [2004] 2 Lloyd's Rep. 446

Amin Rasheed Shipping Corporation v. Kuwait Insurance Co., [1984] A.C. 50 applied: [2004] 2 Lloyd’s Rep.
670

Ankar Pty. Lid. v. National Westminster Finance (Australia) Ltd., (1987) 162 C.L.R. 549, referred to: [2004]
2 Lloyd's Rep. 198

Antilles Steamship Co. Ltd. v. The Members of the American Hull Insurance Syndicate 733 F 2d. 195 referred
to: [2004] 2 Lloyd's Rep. 670

Armadora Occidental S.A. v. Horace Mann Insurance Co., [1977] 2 Lloyd’s Rep. 406 applied: [2004] 2 Lloyd’s
Rep. 670

Ascot Commodities v. Olam, [2002] C.L.C. 277, considered: [2004] 2 Lloyd’s Rep. 446

Asfar v. Blundell, [1896] 1 Q.B. 123, referred to: [2004] 2 Lloyd’s Rep. 483

Assicurazioni Generali S.p.A. v. Arab Insurance Group, [2003] 1 W.L.R. 577. considered: [2004] 2 Lloyd’s Rep,
483

Associated Japanese Bank (International) Ltd. v. Crédit du Nord S.A., [1989] 1 W.L.R. 255, applied: [2004] 2
Lloyd’s Rep. 1

Athletic Union of Constantinople v. National Basketball Association, [2002] | Lloyd's Rep. 305, considered:
[2004] 2 Lloyd’s Rep. 335

Atlantic Lines and Navigation Co. Inc. v. Italmare S.p.A. (The Apollon), [1985] 1 Lloyd’s Rep. 597, applied and
dicta not followed: [2004] 2 Lloyd's Rep. 626

Attorney-General of Ceylon v. Silva, [1953] A.C. 461, referred to: [2004] 2 Lloyd’s Rep. 198

B. v. United Kingdom, (2002) 34 EHHR 19, considered: [2004] 2 Lloyd's Rep. 179

Bankers Trust Co. v. Hartford Accident & Indemnity Co., (1981) 518 E.Supp. 371 referred to: [2004] 2 Lioyd’s
Rep. 670

Bank of America National Trust and Savings Association v. Chrismas, The Kyriaki, [1993] | Lloyd’s Rep. 137,
applied: [2004] 2 Lioyd's Rep. 119

Bank of Baroda v. Patel. [1996] | Lloyd's Rep. 391, applied: [2004] 2 Lloyd's Rep. 198

Bank of India v. Trans Continental Commodity Merchants Ltd.. [1983] 2 Lloyd’s Rep. 298, considered: [2004]
2 Lloyd’s Rep. 198

Banque Financiére de la Cité v. Parc (Battersea) Ltd., [1999] | A.C. 221, applied: [2004] 2 Lloyd’s Rep.
319

BCCI v. Alisaud, [1997] B.C.L.C. 457, referred to: [2004] 2 Lloyd’s Rep. 19

Bell v. Lever Bros. Ltd., [1932] A.C. 161, applied: [2004] 2 Lloyd's Rep. 1

Bence Graphics International Ltd. v. Fasson UK. Ltd.. [1998] Q.B. 87, considered: [2004] 2 Lloyd’s Rep.
243

Bhogal v. Punjab National Bank, [1988] 2 All E.R. 296, applied: [2004] 2 Lloyd’s Rep. 19

Biggin & Co. Ltd. v. Permanite Ltd., [1951] 1 K.B. 422, considered: [2004] 2 Lloyd’s Rep. 243

Bim Kemi v. Blackburn Chemicals Ltd. (No. 1), [2001] 2 Lloyd’s Rep. 93, considered: [2004] 2 Lloyd’s Rep.
618

BOC Group ple v. Centeon LLC and another, [1999] | All E.R. (Comm) 53, applied: [2004] 2 Lloyd's Rep.
198

BOC Group plc v. Centeon LLC, [1999] 1 All E.R. (Comm) 53, distinguished: [2004] 2 Lloyd’s Rep. 198

Boss Group Ltd. v. Boss France S.A., [1996] L.R.L.R. 403: [1997] 1 W.L.R. 351, applied: [2004] 2 Lloyd’s Rep.
637

Bradley v. Eagle Star Insurance Co. Ltd., [1989] 1 A.C. 957, applied: [2004] 2 Lloyd's Rep. 670

Brennan v. Bolt Burden and Others. [2003] EWHC 2493 (Q.B.), considered: [2004] 2 Lioyd’s Rep. |

Bridgeman v. Allied Mutual Insurance Ltd., [2000] 1 N.ZL.R. 433, not followed: [2004] 2 Lloyd's Rep.
670
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Brinkibon Ltd. v. Stahag Stahl und Stahlwarenhandelsgesellschaft MbH, [1982] | Lloyd's Rep. 217, applied:
[2004] 2 Lloyd’s Rep. 335

British and Foreign Marine Insurance Co. Ltd. v. Gaunt, [1921] 2 A.C. 41, applied: [2004] 2 Lloyd’s Rep.
609

British & Foreign Insurance v. Wilson Shipping Company Ltd.. [1921] | A.C. 188, distinguished: [2004] 2
Lloyd's Rep. 119

Bulfracht (Cyprus) Ltd. v. Boneset Shipping Co. Ltd. (The Pamphilos), (2002] 2 Lloyd’s Rep. 681, applied:
[2004] 2 Lloyd’s Rep. 626

Cantiere Meccanico Brindisino v. Janson, [1912] 3 K.B. 452, referred to: [2004] 2 Lloyd's Rep. 483

Carter v. Boehm, (1766) 3 Burr. 1905, applied and referred to: [2004] 2 Lloyd's Rep. 483

Carter v. White, (1884) 25 Ch. D. 666, applied: [2004] 2 Lloyd’s Rep. 198

Case C-68/93 Shevill and Others, [1995] ECR [-415, applied: [2004] 2 Lloyd’s Rep. 162

Case C—69/93 Shevill v. Presse Alliance, [1995] E.C.R. 1415, applied: [2004] 2 Lloyd’'s Rep. 395

Case C-80/00 Italian Leather, [2002] ECR 14995, applied: [2004] 2 Lloyd’s Rep. 162

Case C-106/95 Mainschiffahrts-Genossenschaft eG v. Les Graveres Rhénanes SARL, [1997] E.C.R. 1-911,
applied: [2004] 2 Lloyd's Rep. 395

Case C-116/02 Gasser v. MISAT srl, [2004] 1 Lloyd’s Rep. 222, applied: [2004] 2 Lloyd’s Rep. 169; [2004]
2 Lloyd’s Rep. 395

Case C-159/97 Soc Trasporti Castelletti Spedizioni Internazionali S.A. v. Hugo Trumpy S.p.A., [1999] E.C.R.
1-1597, applied: [2004] 2 Lloyd’s Rep. 395

Case C-167/00 Henkel. [2002] ECR I-8111, applied: [2004] 2 Lloyd's Rep. 162

Case C-228/88 Dumez France v. Hessische Landesbank, [1990] E.C.R. 1-49, applied: [2004] 2 Lloyd's Rep.
395

Case C-256/00 Besix, [2002] E.C.R. 1-1699, referred to: [2004] 2 Lloyd's Rep, 162

Case C-334/00 Tacconi, [2002] E.C.R. [-7357, referred to: [2004] 2 Lloyd’s Rep. 162

Case C-351/89 Overseas Union Insurance Ltd. v. New Hampshire Insurance Co., [1991] E.C.R. 1-3317,
applied: [2004] 2 Lloyd's Rep. 169; [2004] 2 Lloyd's Rep. 395

Case C-364/93 Marinari v. Lloyd's Bank plc, [1995] E.C.R. [-2719, applied: [2004] 2 Lloyd’s Rep. 395

Case C-365/88 Hagen, [1990] E.C.R. I-1845, applied: [2004] 2 Lloyd’s Rep. 169

Case C—406/92 The Tatry, [1994] E.C.R. 1-5439, applied: [2004] 2 Lloyd’s Rep. 395

Case 21/76 Bier v. Mines de Potasse d’Alsace, [1976] E.C.R. 1735, applied: [2004) 2 Lloyd’s Rep. 162; [2004]
2 Lloyd’s Rep. 395

Case 26/76 Salotti v. RUWA, [1976] E.C.R. 1831, applied: [2004] 2 Lloyd’s Rep. 395

Case 71/83 The Tilly Russ. [1984] E.C.R. 2417, applied: [2004] 2 Lloyd’s Rep. 395

Case 221/84 Berghoefer G.m.b.H. v. ASA S.A., [1985] E.C.R. 2699, applied: [2004] 2 Lloyd's Rep. 395

Clibbery v. Allen, [2002] EWCA Civ. 45, considered: [2004] 2 Lloyd’s Rep. 179

CMA CGM S.A. v. Classica Shipping Co. Ltd., [2004] 1 Lloyd’s Rep. 460, considered: [2004] 2 Lloyd’s Rep.
469

Coal Distributors Ltd. v. National Westminster Bank Lid. (Feb. 4, 1981, unreported), referred to: [2004] 2
Lloyd’s Rep. 198

Cochrane v. Green, (1860) 9 C.B. (N.S.) 448, applied: [2004] 2 Lloyd’s Rep. 19

Commercial Union Assurance ple v. NRG Victory Reinsurance, [1998] | Lloyd's Rep. 80, not followed: [2004]
2 Lloyd’s Rep. 670

Commercial Union ple v. NRG Victory Reinsurance Ltd., [1998] 1 Lloyd" Rep. 80, not followed: [2004] 2
Lloyd's Rep. 670

Compagnie d’ Armamant Maritime v. Compagnie Tunisienne de Navigation, [1971] A.C. 572, applied: [2004]
2 Lloyd's Rep. 670

Container Transport International Inc. v. Oceanus, [1984] | Lloyd’s Rep. 476, at p. 497, not followed: [2004]
2 Lloyd's Rep. 483

Container Transport International Inc. v. Oceanus, [1984] | Lloyd’s Rep. 476, at pp. 511-512 and 529-530,
applied: [2004] 2 Lloyd’s Rep. 483

Container Transport International Inc. v, Oceanus, [1984] 1 Lloyd’s Rep. 476, considered: [2004] 2 Lloyd’s
Rep. 483

Continental Casualty Company v. Stronghold Insurance Co., (1996) 77 F 3d 16, applied: [2004] 2 Lloyd’s Rep.
670

Cosmar Compania Naviera S.A. v. Total Transport Corporation (The Isabelle), [1982] 2 Lloyd's Rep 81,
considered: [2004] 2 Lloyd’s Rep. 305

Credit Suisse v. Allerdale Borough Council, [1995] I Lloyd's Rep. 315, applied: [2004] 2 Lloyd’s Rep. 198

Credit Suisse v. Allerdale Borough Council. [1997] Q.B. 306, referred to: [2004] 2 Lloyd’s Rep. 198

Cunard Steamship Co. v. Marten, [1902] K.B. 624, affirmed: [1903] 2 K.B. 511: [2004] 2 Lloyd’s Rep. 670

Custom Made Commercial Ltd. v. Stawa Metalbau G.m.b.h., [1994] E.C.R. I-2913, applied: [2004] 2 Lloyd's
Rep. 637

Dextra Bank & Trust Co. Ltd. v. Bank of Jamaica, [2002] 1 All ER. (Comm) 193, referred to and applied:
[2004] 2 Lloyd’s Rep. 319

Dole Dried Fruit and Nut Co. v. Trustin Kerwood Ltd., [1990] 2 Lloyd’s Rep. 309, considered: [2004] 2 Lloyd’s
Rep. 618

Domicrest v. Swiss Bank Corporation, [1999] Q.B. 548, considered: [2004] 2 Lloyd’s Rep. 395
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Dumez France v. Hessische Landesbank. [1990] E.C.R. 1-49. applied: [2004] 2 Lloyd’s Rep. 395

Dunthorne v. Bentley, [1999] Lloyd's Rep. LR. 560 considered: [2004] 2 Lloyd’s Rep. 670

E.D. & F. Man Liquid Products Ltd. v Patel and Another. [2003] EWCA Civ 472, considered: [2004] 2 Lloyd’s
Rep. 377

Eberhard v. Aetna 235 NYS 445 referred to: [2004] 2 Lloyd’s Rep. 670

Egbert v. National Crown Bank, [1918] A.C. 903, distinguished: [2004] 2 Lloyd’s Rep 198

Egyptian International Foreign Trade Co. v. Soplex Wholesale Supplies Ltd. and another, [1985] 2 Lloyd’s Rep.
36. referred to: [2004] 2 Lloyd’s Rep. 198

EI Du Pont de Nemours & Co. and Endo Laboratories Inc. v. Agnew, [1987] 2 Lloyd’s Rep. 585, applied: [2004]
2 Lloyd’s Rep. 670

Elias v. Mitchell, [1972] Ch. 652, applied: [2004] 2 Lloyd’s Rep. 233

Engel v. Lancashire & General Assurance Co. Ltd., (1925) 21 LLL.R. 327, followed: [2004] 2 Lloyd’s Rep.
595

Entores Ltd. v. Miles Far East Corporation, [1955] 2 Q.B. 327, applied: [2004] 2 Lioyd’s Rep. 335

Environmental v. New York Marine and General Insurance Co., (1999) U.S. District Court for the Southern
District of New York referred to: [2004] 2 Lloyd’s Rep. 670

Epsilon Rosa, The [2003] 2 Lloyd's Rep. 509: applied: [2004] 2 Lloyd’s Rep. 438

Esso Petroleum Litd. v. Hall Russell & Co. Ltd. (The Esso Bernicia), [1989] | A.C. 643, distinguished: [2004]
2 Lloyd's Rep. 319

Etablissements Soules et Cie v. Intertradex S.A., [1991] 1 Lloyd’s Rep. 378, considered: [2004] 2 Lloyd's Rep.
282

Flaherty v. Girgis, (1985) 4 N.S.W.L.R. 248, considered: [2004] 2 Lloyd's Rep. 457

Flightline v. Edwards, [2003] 1 W.L.R. 1200, applied: [2004] 2 Lloyd’'s Rep. 233

Forbes v. Smith, [1998] 1 All E.R. 973, considered: [2004] 2 Lloyd’s Rep. 179

Foster v. Driscoll, [1929] | K.B, 470, applied: [2004] 2 Lloyd's Rep. 26; [2004] 2 Lloyd's Rep. 475;
distinguished: [2004] 2 Lloyd’s Rep. 335

Friends’ Provident Life Office v. Hillier Parker May & Rowden, [1997] Q.B. 85, considered: [2004] 2 Lloyd's
Rep. 319

Gill & Duffus S.A. v. Rionda Futures Ltd., [1994] 2 Lloyd's Rep. 67, considered: [2004] 2 Lloyd’s Rep.
282

Glencore Grain v. Agros Trading, [1999] 2 Lloyd's Rep. 410; [1999] 2 All E.R. (Comm) 288, considered:
[2004] 2 Lioyd’s Rep. 618

Government Insurance Office of New South Wales v. Green and Lloyd, (1965) 114 C.L.R. 437, considered:
[2004] 2 Lioyd’s Rep. 670

Great Peace Shipping Ltd. v. Tsavliris Salvage (International) Ltd., [2003] Q.B. 679, applied: [2004] 2 Lloyd’s
Rep. |

Greenhill v. Federal Insurance Co. Ltd., (1926) 24 L1L.R. 383, distinguished: [2004] 2 Lioyd’s Rep. 483

Groundshire v. VHE Construction, [2001] | Lloyd's Rep 395. referred to: [2004] 2 Lloyd’s Rep. 446

Guinness Mahon & Co. Ltd. v. London Enterprise Investments Ltd.. (1995) 4 Bank L.R. 185, applied: [2004]
2 Lloyd's Rep. 198

Hahn v. Corbett, (1824) 2 Bing. 206, applied: [2004] 2 Lloyd’s Rep. 119

Haji-loannou v. Frangos, [1999] 2 Lloyd’s Rep. 337. applied: [2004] 2 Lloyd’s Rep. 395

Hall v. Woolston Hall Leisure Ltd., [2001] 1 W.L.R. 225, applied: [2004] 2 Lloyd’s Rep. 92

Hamilton v. Mendes, (1761) 2 Burr 1199, distinguished: [2004] 2 Lloyd’s Rep. 119

Hgkansson v. Sweden, (1990) 13 EHHR 1, considered: [2004] 2 Lloyd’s Rep. 179

Hendry v. Chartsearch Ltd., [1998] C.L.C. 1382 and Maridive and Oil Services (SAE) and Another v. CNA
Insurance Co (Europe) Ltd., [2002] 2 Lloyd’s Rep. 9, considered: [2004] 2 Lloyd’s Rep. 665

Heron 2, The [1969] 1 A.C. 350: [2004] 2 Lloyd’s Rep. 243

Hodgson v. Imperial Tobacco Ltd., [1998] 1 W.L.R. 1056, considered: [2004] 2 Lloyd’s Rep. 179

Holme v. Brunskill, (1878) 3 Q.B.D. 495, applied: [2004] 2 Lloyd’s Rep. 198

Homburg Houtimport B.V. v. Agrosin Private Ltd. and Others (The Starsin), [2003] 1 Lloyd’s Rep. 571; [2003]
2 W.LR. 711, considered: [2004] 2 Lloyd’s Rep. 647

Houlder Bros. v. The Commissioners of Public Works, [1908] A.C. 276, considered: [2004] 2 Lloyd’s Rep.
282

Howard de Walden Estates Ltd. v. Pasta Place Ltd., [1995] 22 E.G. 143, applied: [2004] 2 Lloyd's Rep. 198

Howell v. Falmouth Boat Construction Ltd., [1951] A.C. 837, referred to: [2004] 2 Lloyd’s Rep. 198

Howett v. Clements, (1845) 1 C.B. 128, applied: [2004] 2 Lloyd's Rep. 512

Hurstwood Developments Ltd. v. Motor and General & Andersley & Co. Insurance Services Ltd., [2001] EWCA
1785, considered: [2004] 2 Lloyd’s Rep. 319

Hussman v. Al Ameen, [2000] 2 Lloyd’s Rep 277, considered: [2004] 2 Lloyd's Rep. 446

Hyundai v. Papadopoulos, [1980] 1 W.L.R. 1129, distinguished: [2004] 2 Lloyd’s Rep. 198

Hyundai v. Pournaras. [1978] 2 Lloyd’s Rep. 502, distinguished: [2004] 2 Lloyd's Rep. 198

ICS Lid. v. West Bromwich Building Society, [1998] 1 W.L.R. 896, applied: [2004] 2 Lloyd’s Rep. 198

Insurance Corporation of the Channel Islands v. Royal Hotel Ltd., [1998] Lloyd’s Rep. LR. 151, applied: [2004]
2 Lloyd’s Rep. 483

Intermare Transport G.m.b.H. v. International Copra Export Corporation (The Ross Isle and Ariel), [1982] 2
Lloyd’s Rep. 589: [2004] 2 Lloyd’s Rep. 626



LLOYD’S LAW REPORTS [2004] Vol.

Investors Compensation Scheme Ltd. v. West Bromwich Building Society, [1998] 1 W.L.R. 896 applied: [2004]
2 Lloyd’s Rep. 670

Investors Compensation Scheme Ltd v. West Bromwich Building Society, [1998] 1 W.L.R. 896, applied: [2004]
2 Lloyd’s Rep. 429

Iron Trades Mutual Insurance Co. Ltd. v. Companhia de Seguros Imperio, [1991] 1 Re L.R. 213, applied: [2004]
2 Lloyd’'s Rep. 483

Ispahani v. Bank Melli Iran, [1998] Lloyd's Rep. Bank. 133, applied: [2004] 2 Lloyd’s Rep. 26

Johnson v. Latham, (1851) 20 L.J. Q.B. 236. considered: [2004] 2 Lloyd’s Rep. 512

JSC Zestafoni G Nikoladze Ferroalloy Plant v. Ronly Holdings Ltd., [2004] 2 Lloyd’s Rep. 335, considered:
[2004] 2 Lloyd's Rep. 523

Kahler v. Midland Bank, [1950] A.C. 24, applied: [2004] 2 Lloyd’s Rep. 475

Kalfelis v. Bankhaus Schroder Munchmeyer Hengst & Co., [1988] E.C.R. 5565, considered: [2004] 2 Lloyd’s
Rep. 377

Kleinwort Benson Ltd. v. Lincoln City Council, [1999] 1 A.C. 153, considered: [2004] 2 Lloyd’s Rep. |

Kleinwort Benson v. Glasgow City Council, [1997] 4 All E.R. 641, distinguished: [2004] 2 Lloyd’s Rep. 99

Knight of St Michael, The [1898] P. 30 distinguished: [2004] 2 Lloyd’s Rep. 670

K/S Merc-Scandia XXXXII v. Certain Lloyd’s Underwriters, [2001] Lloyd’s Rep. L.R. 802, applied: [2004] 2
Lloyd's Rep. 670

Kutsher’s Country Club Corpn. v. Lincoln Insurance. (1983) 465 NYS 2d 136, ECDC referred to: [2004] 2
Lloyd’s Rep. 670

Kwei Tek Chao v. British Traders and Shippers Ltd., [1954] 2 Q.B. 459, considered: [2004] 2 Lloyd’s Rep.
243

Lemenda v. African Middle East Co., [1998] 1 Q.B. 448, applied: [2004] 2 Lloyd's Rep. 26

Lenard v. 1251 Americas Assocs 241 AD 2d 391 referred to: [2004] 2 Lloyd’s Rep. 670

Lexington Insurance Co. v. Ryder System Inc. 142 Ga.App.36 referred to: [2004] 2 Lloyd's Rep. 670

Leyland Shipping Co. Ltd. v. Norwich Union Fire Insurance Society Ltd., [1918] A.C. 350, referred to: [2004]
2 Lloyd's Rep. 604

Lipkin Gorman v. Karpnale Ltd., [1991] 2 A.C. 548, applied: [2004] 2 Lloyd’s Rep. 319; [2004] 2 Lloyd’s Rep.
475

Lister v. Hesley Hall Lid., [2002] I A.C. 215, applied: [2004] 2 Lloyd's Rep. 251

Livie v. Janson, (1810) 12 East 647, distinguished: [2004] 2 Lloyd's Rep. 119

Lloyds TSB Bank plc v. Shorney, [2001] All E.R. (D) 277, applied: [2004] 2 Lloyd’s Rep. 198

London and North Western Railway Co. v. Glyn, (1859) 1 E. 8 E. 652, applied: [2004] 2 Lloyd's Rep. 595

Lubbe v. Cape plc, [2000] 1 W.L.R. 154, applied: [2004] 2 Lloyd’s Rep. 150

McDonald v. Coys of Kensington, [2004] EWCA Civ 47, distinguished: [2004] 2 Lloyd’s Rep. 319

Mackinnon v. Donaldson, [1986] Ch. 482, distinguished: [2004] 2 Lloyd’s Rep. 637

Macro & Others v. Thompson & Others, (No. 3), [1997] 2 B.C.L.C. 36, applied: [2004] 2 Lloyd’s Rep. 352

Mallozzi v. Carapelli S.p.A., (C.A.) [1976] | Lloyd’s Rep. 407: [1975] 1 Lloyd's Rep. 229, considered: [2004]
2 Lloyd’s Rep. 282

Manifest Shipping Co. Ltd. v. Uni-Polaris Insurance Co. Ltd., [2003] 1 A.C. 469 at par. 57, applied: [2004] 2
Lloyd’s Rep. 483

Mannai Investments Co. Ltd. v. Eagle Star Life Assurance Co. Ltd., [1997] A.C. 749, applied: [2004] 2 Lloyd’s
Rep. 670

Mann Macneal & Steeves Ltd. v. Capital & Counties Insurance Co. Ltd., [1921] 2 K.B. 300, referred to: [2004]
2 Lloyd’s Rep. 483

Mare Rich v. Portman, [1996] | Lloyd's Rep. 430, followed: [2004] 2 Lloyd's Rep. 483

Maurice v. Goldsbrough Mort and Company Ltd., [1939] A.C. 452, considered: [2004] 2 Lloyd’s Rep. 595

Merrill Lynch Capital Services Inc. v. Municipality of Pireaus, [1997] C.L.C. 1214, referred to: [2004] 2
Lloyd’s Rep. 198

Messier-Dowty Ltd. & Another v. Sabena S.A. & Others, [2000] 1 W.L.R. 2040, applied: [2004] 2 Lloyd’s Rep.
150

Metall und Rohstoff A.G. v. Donaldson Lufkin & Jenrette Inc., [1990] 1 Q.B. 391, considered: [2004] 2 Lloyd’s
Rep. 457

Miller v. Karlinski, (1945) 62 T.L.R. 85, considered and distinguished: [2004] 2 Lloyd’s Rep. 92

Minster Investments Ltd. v. Hyundai Precision & Industry Co. Ltd., [1988] 2 Lloyd’s Rep. 621, considered:
[2004] 2 Lloyd’s Rep. 395

Mint Security Ltd. v. Blair, [1982] | Lloyd’s Rep. 188, applied: [2004] 2 Lioyd’s Rep. 483

Miss Jay Jay. The [1987] | Lloyd’s Rep. 32, referred to: [2004] 2 Lloyd’s Rep. 604

Montefiore v. Menday Components Co. Ltd., [1918] 2 K.B. 241, applied: [2004] 2 Lloyd's Rep. 26

Morier Ex parte. Re Willis Percival and Co., [1879] 12 Ch. D. 491, considered: [2004] 2 Lloyd’s Rep. 19

Moule v. Garrett, (1872) L.R. 7 Ex. 101, followed: [2004] 2 Lloyd's Rep. 319

Mutual Shipping Corporation v. Bayshore Shipping Co. (The Montan), [1984] I Lloyd’s Rep. 389, [1985] |
Lloyd’s Rep. 198, applied: [2004] 2 Lloyd’s Rep. 626

Napier v. National Business Agency Ltd., [1951] 2 All E.R. 264, considered and distinguished: [2004] 2
Lloyd’s Rep. 92

National Bank of Nigeria Ltd. v. Awolesi, [1964] 1 W.L.R. 1311, applied: [2004] 2 Lloyd’s Rep. 198
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National Oilwell (U.K.) Ltd. v. Davy Offshore Ltd., [1993] 2 Lloyd’s Rep. 582 affirmed: [2004] 2 Lloyd’s Rep.
670

Naughton v. O'Callaghan, [1990] 3 All ERR. 191, distinguished: [2004] 2 Lloyd’s Rep. 653

Netherlands Insurance Co. Est. 1845 Ltd. v. Karl Ljunberg v. Co. A.B., [1986] 2 Lloyd’s Rep. 19, applied:
[2004] 2 Lloyd’s Rep. 670

Noferi v. Smithers, [2002] N.S.W.S.C. 508, not followed: [2004] 2 Lloyd’s Rep. 47

North British and Mercantile Insurance Co. v. Moffatt, (1871) L.R. 7 C.P. 25, followed: [2004] 2 Lloyd’s Rep.
595

North British and Mercantile Insurance Company v. London, Liverpool & Globe Insurance Co., (1876) 5 Ch.D.
569, considered: [2004] 2 Lloyd’s Rep. 595

Noten BV v. Harding, [1990] 2 Lloyd’s Rep. 283, considered: [2004] 2 Lloyd’s Rep. 609

Notos, The [1987] 1 Lloyd’s Rep. 503, considered: [2004] 2 Lloyd's Rep. 305

Oil Corporation v. Insurance Company of North America, (2000) 221 F.3d. 307, referred to: [2004] 2 Lloyd’s
Rep. 670

Olbena S.A. v. Psara Maritime Inc. (The Thanassis A), unreported, Mar. 22, 1982, considered: [2004] 2 Lloyd's
Rep. 305
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PART 1

Shamil Bank of Bahrain v. Beximco Ltd.

[2004] VoL. 2

COURT OF APPEAL

Jan. 28, 2004

SHAMIL BANK OF BAHRAIN
V.
BEXIMCO PHARMACEUTICALS LTD.

[2004] EWCA Civ 19

Before Lord Justice POTTER.
Lord Justice Laws and
Lady Justice ARDEN

Conflict of laws — Choice of law — Loan — Defen-
dants borrowers and guarantors of loans made by
claimant bank — Loans governed by English law
but subject to principles of Shari’a law — Whether
agreement could have two governing laws —
Whether reference to Shari’a law should be given
effect — Contracts (Applicable Law) Act, 1990.

The claimant Bank was incorporated under the laws
of Bahrain. Ninety five per cent. of the population of
Bahrain were muslims and the Bank held itself out as
applying Islamic principles in the course of its business.
Its Articles of Association provided for the appointment
of a Religious Supervisory Board which was to ascer-
tain that the Bank’s activities conformed with the
principles and provisions of Islamic Sharia’a. The
Bank’s own Religious Supervisory Board certified in
respect of the years 1995 and 1996 that its business was
“in full compliance with Glorious Islamic Sharia’a™.

Sharia’a law did not permit the charging of interest,
although it did recognize “Morabaha Financing Agree-
ments”. A Morabaha agreement was one under which a
financier agreed to purchase goods required by the
borrower and to sell them to the borrower for a deferred
price, the difference between the sale and repurchase
price being a profit to the financier known to and agreed
on by the parties. In order to avoid the appearance or
characteristics of a loan at interest and to provide for
and preserve the features of a contract of sale, the
financier purchased the goods in its own name and were
at its risk until resold to the client. However, the
financier could appoint the client as agent for the

purchase on behalf of the financier and, once the client
effected the purchase he could retain possession of the
commodity on its own behalf.

The first two defendants were Bangladeshi com-
panies in the Beximco Group, involved in the manu-
facture, export and import of pharmaceuticals. The
third and fourth defendants were directors of the first
and second defendants and of the fifth defendant, their
parent company. In December, 1995 first two defen-
dants entered into a Morabaha Financing Agreement
with the Bank. Under the Agreement the Bank agreed
to purchase, through the second defendant acting as its
agent, certain goods from specified sellers for immedi-
ate onward sale to the first defendant. In return, the first
defendant agreed to pay to the Bank the Morabaha
price, defined in the agreement as the aggregate of the
purchase price of goods purchased plus a Profit Ele-
ment, calculated by reference to a Market Rate Agree-
ment also entered into between the parties. Under the
Market Rate Agreement, if any payment due remained
unpaid for any period after its due date, compensation
would be payable to the Bank. Under these Agree-
ments, the Bank adavanced U.S.$15 m. to the second
defendant.

In July 1996 the Bank advanced the second defen-
dant a further sum of U.S.$15 m. under a second
Morabaha Agreement and a Second Market Rate
Agreement. By 1999 the first and second defendants
had not paid the amounts due under the 1995 and 1996
Morabaha Agreements. On Sept. 14, 1999 the Bank and
the first and second defendants entered into two
Exchange in Satisfaction and User Agreements
(ESUA), one relating to the 1995 Morabaha Agreement
and the other relating to the 1996 Morabaha Agree-
ment. Under the ESUAs the Bank agreed to discharge
the amount then outstanding under the 1995 and 1996
Morabaha Agreements in exchange for being granted
the right to receive unencumbered title to certain assets.
subject to the grant of a right whereby the first and
second defendants could use those assets in the ordi-
nary course of their respective businesses in considera-
tion for payment by instalments of a user fee, Accrued
compensation was also payable. It was a condition
precedent that the third, fourth and fifth defendants
guaranteed the first and second defendants’ obligations
under the ESUAs. Personal and corporate guarantees
were entered into on Feb. 6, 2001.

The ESUAs contained the following choice of law
clause:
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Subject to the principles of the Glorious Sharia’a,
this Agreement shall be governed by and construed
in accordance with the laws of England.

The guarantees stated that they were “governed by
and shall be construed in accordance with English
law”. There was no reference to the principles of
Sharia.

Various defaults and “Termination Events” provided
for under the ESUAs occurred. and the Bank sent two
default letters dated Aug. 18, 2002 to the defendants
under the terms of the first and second ESUAs. In the
present case the Bank claimed as against the first and
second defendants: (1) U.S.$25,207,000, the amount
due under the first ESUA relating to the 1995 Morabaha
Agreement; (2) U.S.$21,472,800, the amount due under
the second ESUA relating to the 1996 Morabaha
Agreement; (3) U.S.$1.147,540.76, the accrued com-
pensation due under the first ESUA; and (4)
U.S.$1,884,169.75, the accrued compensation due
under the second ESUA.

The defendants denied liability. The principal argu-
ment was that: (a) on a true construction of the
governing law clause, the Morabaha Agreements and
the ESUAs were only enforceable insofar as they were
valid and enforceable both (i) in accordance with the
principles of the law of Islam and (ii) in accordance
with English law; and (b) the agreements were unlaw-
ful, invalid and unenforceable under the principles of
the Sharia in that, despite their form as Morabaha
Agreements, in the case of the 1995 and 1996 Mor-
abaha Agreements, and as [jarah leases, in the case of
the first and second ESUAs, the transactions were in
truth disguised loans at interest. The defendants also
argued that the guarantees were void on the ground that
they had been entered into by the parties on the basis of
a common mistake of a fundamental nature, namely
that the first and second defendants were under enforce-
able obligations to the Bank under the Morabaha
Agreements at the time when, and in respect of which,
the ESUAs and guarantees were entered into.

Mr. Justice Morison held that the agreements were
governed by English law and that he was not concerned
with the principles of Sharia at all: (a) there could not
be two separate systems of law governing the contract,
so that either English law or Sharia law applied; (b) the
clause did not amount to a choice of Sharia law, as
Article 3.1 of the Rome Convention (given effect in the
United Kingdom by the Contracts (Applicable Law)
Act, 1990), required a chosen law to be the law of a
country rather than a non-national system of law:
(c) the principles of the Sharia were not simply princi-
ples of law but principles which applied to other aspects
of life and behaviour: and (d) even if the principles of
Sharia were principles of law, there was controversy as
to the strictness with which principles of Sharia law
was to be interpreted or applied and it was highly
improbable that the parties to the agreements intended
an English Court to determine any dispute as to the
nature or application of such controversial religious
principles which would involve it in the task of decid-
ing between opposing points of view which themselves
might be based on geopolitical and particular religious
beliefs. Mr. Justice Morison concluded that the words
“subject to the principles of Glorious Sharia’a” were

no more than a reference to the fact that the Bank
purported to conduct all its affairs according to the
principles of Sharia.

The defendants appealed.

———Held, by C.A. (Porrer, Laws and ARDEN,
L..JJ.) that the appeal would be dismissed.

(1) English law was the governing law of the
financing contracts.

(a) It was common ground that, when the parties
entered into the Morabaha Agreements, neither side
was under any illusion as to the commercial realities of
the transactions, namely the provision by the Bank of
working capital on terms providing for long term
repayment, and both were content to dress the loan
transactions up as Morabaha sales (or Ijarah leases),
whilst taking no interest in whether the proper formal-
ities of such a sale or lease were actually complied with.
Nor was it ever intended in relation to any of the
agreements made that they should be other than binding
on the parties. In those circumstances the Court, in
approaching its task, should lean against a construction
which would or might defeat the commercial purpose
of the agreements. Accordingly, insofar as each of the
clauses provided in clear terms that “this agreement
shall be governed by and construed in accordance with
the laws of England™, the proviso that such provision
shall be “subject to the principles of the Glorious
Sharia’a™ was to be approached on a basis which was
reconcilable with the purpose evident from the words
which follow, rather than operating to defeat such
purpose (see par. 47).

(h) The Rome Convention as a whole contemplated
and sanctioned only the choice of the law of a country.
It was not applicable to a choice between the law of
a country and a non-national system of law, such as
the lex mercatoria or “general principles of law™ (see
par. 48).

(¢c) While it was possible to incorporate into a
contract governed by English law identified specific
provisions of a foreign law or an international code or
a set of rules, English law was applied as the governing
law to a contract into which the foreign rules had been
incorporated. The general reference to principles of
Sharia in this case afforded no reference to, or identi-
fication of, those aspects of Sharia law which were
intended to be incorporated into the contract, let alone
the terms in which they were framed. It was plainly
insufficient to contend that the basic rules of the Sharia
were not controversial. Such “basic rules” were neither
referred to nor identified. Thus the reference to the
“principles of . .. Sharia™ stood unqualified as a refer-
ence to the body of Sharia law generally. As such, they
were inevitably repugnant to the choice of English law
as the law of the contract and rendered the clause self-
contradictory and therefore meaningless (see pars. 51
and 52).

(d) The reference to Sharia was not mere surplusage.
The words were intended simply to reflect the Islamic
religious principles according to which the Bank held
itself out as doing business rather than a system of law
intended to “trump” the application of English law as
the law to be applied in ascertaining the liability of
the parties under the terms of the agreement (see
par. 54).
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(2) As the financing agreements were valid, the
guarantors were liable on the same basis and the
mistake argument did not arise. A common mistake as
to the legal consequences of the Morabaha agreements
in this case would not in any event have qualified as a
mistake apt to give rise to a defence. Even if it was
assumed a mistake of law could give rise to mistake it
was necessary for the guarantors to show that the
mistake was such as to render the subject matter of the
contract essentially and radically different from the
subject matter which the parties believed to exist or that
it rendered the thing contracted for essentially different
from the thing that it was believed to be. Whether the
mistake asserted should rightly be regarded as a mis-
take of fact or of law, it was plain that it was not a
mistake based on a common assumption fundamental to
the agreements in question. The defendants’ sole inter-
est was to obtain advances of funds to be used as
working capital, and they were indifferent to the form
of the agreements required by the Bank or the impact of
Sharia law upon their validity (see par. 60).
———Kleinwort Benson Ltd. v. Lincoln City Coun-
cil, [1999] | A.C. 153, Brennan v. Bolt Burden and
Others, [2003] EWHC 2493 (Q.B.), considered: Asso-
ciated Japanese Bank (International) Lid. v. Crédit du
Nord S.A., [1989] | W.L.R. 255, Bell v. Lever Bros.
Lid., 11932] A.C. 161, Great Peace Shipping Ltd. v.
Tsavliris Salvage (International) Lid., [2003] Q.B. 679,
applied.

The following cases were referred to in the
judgments:
Al-Bassam v. Al-Bassam, [2002] EWHC 2281
(Ch.);
Associated Japanese Bank (International) Ltd. v.
Crédit du Nord S.A., [1989] 1 W.LR. 255;
Bell v. Lever Bros. Ltd., (H.L.) [1932] A.C. 161;

Brennan v. Bolt Burden and Others, (Q.B.) [2003]
EWHC 2493;

Furness Withy (Australia) Pty Ltd. v. Metal Distrib-
uters (U.K.) Ltd. (The Amazonia), (C.A.) [1990]
1 Lloyd’s Rep. 236;

Glencore International A.G. v. Metro Trading Inter-
national Inc. (No. 2), [2001] 1 Lloyd’s Rep.
284;

Great Peace Shipping Ltd. v. Tsavliris Salvage
(International) Ltd., (C.A.) [2002] EWCA Civ
1407, [2003] Q.B. 679;

Islamic Investment Company of the Gulf (Baha-
mas) Ltd. v. Symphony Gems NV, Feb. 13, 2002,
unreported;

Kleinwort Benson Lid. v. Lincoln City Council,
(C.A.) [1999] 1 A.C. 153:

Nea Agrex S.A. v. Baltic Shipping Co. Ltd., (C.A.)
[1976] 1 Q.B. 933;

Reardon Smith Line Ltd. v. Yngvar Hansen-
Tangen, (H.L.) [1976] 1 W.L.R. 989;

Swain v. Hillman, (C.A.) [2001] 1 All ER. 91.

This was an appeal from the judgment of Mr.
Justice Morison dated Aug. 1, 2003, giving sum-
mary judgment in the sum of U.S.$49 m. in favour
of Shamil Bank of Bahrain EC against the first and
second defendants as principal debtors in respect of
monies advanced to them by the Bank under
various financing agreements and against the third,
fourth and fifth defendants as guarantors of certain
of those agreements.

The further facts are stated in the judgment of
Lord Justice Clarke.

Brian Doctor, Q.C. and Sara Partington,
instructed by Norton Rose, for the claimant;
Richard Hacker, Q.C. and Mark Arnold, instructed
by Jaswal Johnston, for the defendants.

Wednesday, Jan. 28, 2004

JUDGMENT
Lord Justice POTTER:

Introduction

1. This is an appeal from the judgment of Mr.
Justice Morison dated Aug. 1, 2003 whereby he
gave summary judgment in favour of the claimant
Shamil Bank of Bahrain EC (“the Bank™) against
the first and second defendants as principal debtors
in respect of monies advanced to them by the Bank
under various financing agreements and against the
third, fourth and fifth defendants as guarantors of
certain of those agreements. The total judgment
sum awarded was some U.S.$49.7 m. The appel-
lants were refused permission to appeal by Mr.
Justice Morison, but permission was granted by
Lord Justice Clarke, on Sept. 17, 2003 in relation to
a single issue relating to the construction and effect
of the form of the governing law clause contained
in the financing agreements. That clause reads as
follows:

Subject to the principles of the Glorious
Sharia’a, this Agreement shall be governed by
and construed in accordance with the laws of
England.

2. It is not in dispute that “the principles of the
Glorious Sharia’a™ referred to are the principles
described by the defendants” expert, Mr. Justice
(retd) Khalil-Ur-Rehmam Khan as:

the law laid down by the Qur’an, which is the

holy book of Islam, and the Sunnah (the sayings,

teachings and actions of Prophet Mohammad

(pbuh) ). These are the principal sources of the

Sharia. The Sunnah is the most important source

of the Islamic faith after the Qur’an and refers



