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PREFACE

Law schools prepare students for work as business dealmakers, litigators,
legal services lawyers, city attorneys, public interest advocates, and corporate
general counsel, among other careers. Schools of public policy prepare their
graduates for careers in state, local, national, and international governments and
in the nonprofit sector; their graduates carry out a vast range of activities includ-
ing making and implementing policy, advocating for policy changes, and influ-
encing the behavior of consumers, citizens, and businesses.

This book is concerned with a set of qualities and skills that we believe to be
important across the entire range of careers that lawyers and policy makers pur-
sue—skills that are also important in people’s everyday lives as citizens and con-
sumers. The qualities are sometimes defined in terms of judgment or practical
wisdom; the skills in terms of problem solving and decision making.

“Everyone complains about his memory; no one complains about his
judgment.”

—La Rochefoucauld

The title of this book uses the terms problem solving and decision making in
their conventional senses. It uses judgment in two quite different ways. In
common parlance, the term implies good judgment—the capacity to assess situ-
ations shrewdly and to draw sound conclusions.! We hope that the book will
contribute to improving readers’ judgment in this sense. But we also draw heav-
ily on the field of social science known as “judgment and decision making”
(JDM), in which “judgment” refers mainly to the processes of empiricism—how
one ascertains facts and makes predictions about the physical and social world.

Much JDM research asks how people actually come to judgments and make
decisions; it focuses particularly on the systematic errors made by intuitive deci-
sion makers—all of us, much of the time. In addition to introducing basic ana-
lytic and quantitative tools of decision making, the book surveys the JDM
literature in the hope that understanding these errors can at least sometimes
help avoid them.

1. ANTHONY T. KRONMAN, THE LOST LAWYER: FATLING IDEALS OF THE LEGAL PROFESSION
72-73 (New York: Cambridge University Press, 1993).



XXX PREFACE

The book is divided into four parts.

Part 1 is a once-over-lightly introduction to problem solving and decision
making.

Because good decision making depends on accurate empirical knowledge,
and because most important legal and policy decisions are based on probabilistic
knowledge rather than certainties, Part 2 introduces the basic concepts of statis-
tics and identifies the systematic errors that bedevil intuitive empiricists.

Part 3 is about making decisions. Analogous to Part 2, it introduces the con-
cepts and techniques of rational choice and then devotes considerable attention to
systematic ways that intuitive decision makers deviate from models of rationality.

Part 4 considers how people’s decisions and behavior can be guided or influ-
enced—for better or worse—by individuals or groups. It asks how lawyers and
policy makers can use the insights of social psychology and the JDM literature to
counsel clients and improve decisions by citizens and consumers.

The last chapter briefly summarizes the material covered in the course and
suggests how students can use the knowledge they have gained in the classroom
to continue developing professional expertise over the course of a lifetime.

This book was originally intended for a stand-alone course, taught together
with problems or “situational” case studies of the sort used in business and
public policy schools and in some law schools as well.? The authors have used
the text for comprehensive courses in law schools and public policy programs.
As a stand-alone course, it should be of interest to students wishing to become
better problem solvers and decision makers in any aspect of their work—
including their everyday lives—as well as to those with an academic interest in
statistics, decision making, JDM, and behavioral economics.

But the book also readily lends itself to being used in parts in conjunction
with courses including ethics, counseling, and negotiation. Most clinical legal
instructors begin with Part 1 (Chapters 1-4) and then teach selected chapters.
Chapters 5-8 offer an introduction to probability and statistics that can be taught
as a stand-alone course for students (and by instructors) who have little appetite
for the quantitative. For someone interested in teaching the core insights of the
JDM literature, they are contained mainly in Chapters 9 and 10 and 12-16 with
some snippets in the preceding chapters on probability and statistics.

The book focuses on individual decision makers who, in their roles as lawyers
and policy makers, are required to take others’ interests into account. While
these professionals are often involved in negotiations and mediations, the book
does not encompass game theory or negotiation as such. We have bitten off a big
enough piece as it is, and hope that the book will provide a solid foundation for
approaching this next level of complexity.

2. See, e.g., http://www.law.stanford.edu/casestudies/.
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