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FOREWORD

International child abduction is a problem of immense emotional pro-
portions and fraught with practical difficulties. It is on the increase. With
the ease and frequency of foreign travel and relaxation of cross border
control the upsurge in bi-national marriage and the consequent complica-
tions of children with dual nationality and two passports, the law has been
hard-pressed to find a satisfactory solution.

With the ratification of the Hague and European Conventions on Interna-
tional Child Abduction, matters have improved dramatically; the percent-
age of abducted children returned by Contracting States is high. For the
law to become even more effective, however, more countries need to sign
and ratify.

Although reported cases on the subject are increasing, the busy practi-
tioner who is faced with defending a case brought by a panel solicitor
instructed by the Lord Chancellor’'s Department, is confronted with the
unenviable task of learning on the spot with very little time in which to do it.
This book is thus written for every family lawyer who comes across a case
of international child abduction once in a blue moon. Knowing that she or
he has to act speedily, it is designed to provide an easy reference guide to
the practice and operation of the Conventions and the defences with sup-
porting cases and precedents.

We do hope that it will prove helpful and will be an invaluable tool in fam-
iliarising family lawyers with the Conventions’ procedures and applica-
tion. As those practising in the field become more conversant with the
workings, particularly of the Hague Convention, which is of real import-
ance since it takes precedence in any case where it is applicable, it is to be
hoped that this greater knowledge will be a powerful deterrent to potential
abductors.

We wish to thank and acknowledge the following people:

Sandra Davis thanks Maggie Rae for all her helpful advice and positive
encouragement; Jeremy Rosenblatt thanks Stella Sweetman and Gillian
Morris for their invaluable support and guidance; and, Tanya Galbraith
thanks her very patient husband, Jeremy, for all his support.



Introduction

On October 24, 1980 the Convention on the Civil Aspects of International
Child Abduction was adopted by the 14th Session of the Hague Conven-
tion on private international law in Plenary Session and by unanimous vote
of the States which were present. On the following day, October 25, 1980,
the Final Act of the 14th Session which contained the text of the Conven-
tion and a Recommendation containing the model form to be used in ap-
plications for the return of children wrongfully removed or retained was
signed. The Hague Convention came into being.

Itis implemented in the United Kingdom by Part | of the Child Abduction
and Custody Act 1985 which came into effect on August 1, 1986. This Act
also has the effect of ratifying the European Convention on Recognition
and Enforcement of Decisions concerning Custody of Children. Where
applications are made under both conventions, it is the Hague Conven-
tion which takes precedence.

The Hague Convention in particular provides family law practitioners
with a powerful and effective weapon to combat the growing tide in inter-
national child abduction. The aim is to ensure the speedy return of a child
either wrongfully removed or wrongfully retained to its place of habitual
residence.

The basic premise of the Hague Convention is that the Court is not de-
termining a custody case but merely where the custody jurisdiction
should be exercised. The Convention contains 45 articles which describe
the objectives, define a wrongful removal or retention, determine to whom
the Convention applies, how the application should be handled, what the
Court must do and what defence can be raised to prevent an automatic
return. It also provides a means of assisting parents fighting access rights
abroad. The main distinction between the two conventions is that the
Hague Convention seeks to protect rights of custody whereas the Euro-
pean Convention seeks to facilitate the recognition and enforcement of
decisions relating to custody.

Toinitiate a case under the Hague Convention (and under the European
Convention for re-enforcement or registration) a formal request must be
made using the Central Authority of the country from which the abduction
occured to transmit to the Central Authority of the country where the child
is located. The innocent parent will contact a lawyer in the country where
the abduction occured who will then make contact with the local Central
Authority.



Foreword

INTRODUCTION

CHAPTER 1

CHAPTER 2

CHAPTER3

CHAPTER 4

CHAPTER 5

CHAPTER 6

CHAPTER 7

CHAPTER 8

INITIAL PROCEDURE

Introduction

Steps to be Taken by the Plaintiff
Injunctions

Port Alerts

Originating Summons

Steps to be Taken by the Defendant

WRONGFUL REMOVAL/WRONGFUL
RETENTION
Introduction

HABITUAL RESIDENCE
Introduction

RIGHTS OF CUSTODY AND RIGHTS OF
ACCESS

Rights of Custody

Rights of Access

DEFENCES
Introduction

RECOVERY OF A CHILD FROM A NON-
CONVENTION COUNTRY

Introduction

Application for Custody and Return in the
Foreign Jurisdiction

Contempt Proceedings

Extradition

Sequestration

Attitude of United Kingdom Courts to Non-
Convention Cases

THE EUROPEAN CONVENTION
Introduction

Definitions

Procedure

Recognition and Enforcement
Access or Contact

THE CHILDREN ACT 1989

General

Has The Children Act Limited the Effect of the
Hague Convention?

LIST OF CASE DIGEST
LIST OF APPENDICES

Index

169



Chapter 1
INITIAL PROCEDURE

Introduction

In cases under the Child Abduction and Custody Act 1985, a solicitor will
either initially obtain instructions from the Lord Chancellor’s Department
on behalf of the parent whose child has been abducted (the Plaintiff in
subsequent proceedings) or directly from the abducting parent (the De-
fendant) who has been served with court papers and needs advice as to
what step to take next. This may include advice on making the child a
ward of court as well as advice on how, if at all he or she can successfully
defend proceedings under the Child Abduction and Custody Act 1985.

A solicitor may receive instructions to act for the proposed Plaintiff in
circumstances other than through the Lord Chancellor’s Department, i.e.
by being contacted directly. In those circumstances the solicitor must re-
fer the matter to the Lord Chancellor’s Department for further considera-
tion. The case will usually be passed on to one of the firms on the Child
Abduction Panel. This consists of approximately 14 firms in Central Lon-
don and the suburbs who have a proven track record of competence in
the field of abduction or who have previously been recommended to the
Lord Chancellor’'s Department. The Department may, infrequently give a
non-Panel member permission to proceed with the case.

Steps to be Taken by the Plaintiff

1. Receiving Instructions from the Lord Chancellor’s
Department

(i) The Lord Chancellor’'s Department receives instructions from the
Central Authority of the State from which the child was abducted.
Contact is made with a panel solicitor, and details of the case given
over the telephone. Documentation is faxed across so that the soli-
citor can proceed as a matter of urgency. The documentation con-
sists of the following:-

(@) A formal letter of instruction requesting the solicitor to act for the
“innocent” parent (the parent from whom the child has either
been wrongfully removed or retained) under the Hague Conven-
tion on International Child Abduction. (See Appendix 1(a), page
95. If the application could be dealt with under the Hague or Euro-
pean Conventions, see Appendix 1(d), page 100, for letter of
instruction.)

(b) An application form completed by the innocent parent providing
details of the following:-



Initial Procedure

Identity of child and parents

(1) The minor’s full name, address before removal, height, weight,
colour of hair, colour of eyes, nationality, date of birth, place of
birth, national insurance number and passport details.

(2) The father’s full name, date of birth, place of birth, nationality,
occupation, passport/identity card, current address and tele-
phone number, national insurance number, and country of ha-
bitual residence.

(38) The mother’s full name, nationality, date of birth, place of birth,
occupation, passport details, current address and telephone
number, national insurance number and country of habitual
residence.

(4) Date and place of marriage and divorce, if applicable.
Requesting individual or institution

Full name of innocent parent, nationality, occupation, current ad-
dress and telephone number, passport details, country of habitual
residence, relationship to child and name, address and telephone
number of legal adviser, if any.

Information concerning the person alleged to have wrongfully
removed or retained child (i.e. the abducting parent)

(1) Full name, known aliases, date of birth, place of birth, national-
ity, occupation and name and address of employer, passport
details, social security number, current location or last known
address (in the country from which the abduction took place),
height, weight, colour of hair and colour of eyes.

(2) Other persons with possible additional information relating to
the whereabouts of the child.

Time, date, place and circumstances of the wrongful removal or
retention

Details of circumstances surrounding the removal or retention, i.e.
how was the child abducted or retained? Was the child abducted
during an access visit in circumstances where the abducting par-
ent did not return the child at the end of the visit? Was the child ab-
ducted by the parent with whom he or she lives so that the innocent
parent was alerted either by the failure of the child to appear for an
access visit or by the lack of response when telephoning or at-
tending the property? Often the abducting parent will make con-
tact on reaching England or even from the airport and commonly
knows friends or family in England and Wales with whom it is clear
they will be staying.
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Factual or legal grounds justifying the request, (i.e. custody or
access rights)

Any details to show that the innocent parent has a justifiable claim
under the CACA Act; in other words that rights of custody have
been breached or access rights need securing by the Court. If the
parties have been divorced, details of the relevant court order are
necessary to show the arrangements made regarding the child’s
custody and access. If the parties are separated or have never
been married relevant details of the legislation setting out the par-
ties’ rights of custody and access in connection with the child are
necessary.

Civil proceedings in progress

There may well be other proceedings in progress in the country
from which the child has been abducted i.e. divorce proceedings
may be under way.

Person to whom child is to be returned

Full name, date of birth, place of birth, address, telephone number,
proposed arrangements for return travel of the child.

Other remarks
Any other relevant considerations.
Documents attached

e.g. photographs, copies of passports, evidence of whereabouts
of abducting parent (letters, etc).

(c) Other relevant papers such as the relevant section of the do-
mestic law defining rights of custody or a copy of the divorce
judgment setting out the rights awarded to the parents of the
minor.

(d) Letters requesting compliance with the Court order, if applicable.

(i) The solicitor instructed must then immediately obtain Legal Aid.
This can be obtained over the telephone. The solicitor should ask to
be put through to the section of the Legal Aid Board local to them
dealing with child abduction cases explaining who they are and that
they have been instructed by the Lord Chancellor’s Department to
act for the proposed Plaintiff (giving name) under the Hague or
European Convention. The Legal Aid Board require the innocent
parent’s full address, confirmation that the solicitor has obtained a
formal letter of instruction from the Lord Chancellor’s Department
and a short summary of the case. Legal aid is granted as of that day,
regardless of means (save for an application under Article 21 for
contract). The solicitor must then forward a confirmatory letter of
the conversation and a copy of the Lord Chancellor’s Department’s
letter of instruction. A Legal Aid Certificate is received in due
course.
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(iii) The solicitor, having now received formal approval from the Legal
Aid Board to act is able to contact the client to obtain further in-
structions and also, where applicable, contact the domestic lawyer
requesting relevant documentation not included in the application
submitted to the Central Authority such as copies of relevant do-
mestic legislation. The U.S.A. have set up District Attorneys’ child
abduction units in some States. These units are most helpful in pro-
viding background detail to the case, taking instructions from the
client, providing any copy documentation required such as copy
sections from relevant statutes concerning the parties custody and
access rights to the child and also interpretation of such statutes
and court orders for the purpose of ascertaining whether there has
been a breach of custody rights (these can then be used in either the
Originating Summons or the Affidavit). They, together with, or inde-
pendently from, the parent’s lawyer are also able to obtain informa-
tion as to the social background of the child (Article 13) and
frequently also an order under Article 15. These two Articles are
dealt with in further detail in Chapters 2 and 5.

The panel solicitor will then obtain an Injunction, organise a Port
Alert and issue an Originating Summons.

Injunctions

An Injunction should be obtained prior to service of the Originating Sum-
mons if the Plaintiff believes the Defendant is likely to flee with the child
when served with the Originating Summons. (In practice this should be
done in all cases under Article 3.)

1. Procedure

An Injunction is obtained ex parte before the Judge of the day (see Ap-
pendix 2, page 102.), who should be provided with a copy of the Ori-
ginating Summons for his reference, and a request should be made for an
order in the following terms:-

() Thatthe Defendant be restrained from removing the minor from the
jurisdiction of England and Wales.

(i) That the Defendant be restrained from removing the minor from
(current address) or its current place of residence.

(iiiy That the Defendant do surrender his passport and that of the minor,
to the process servers.

(iv) That the Defendant do confirm the minor’s whereabouts to the pro-
cess servers (if not at the above address).

(v) Thatthe Defendant do appear at the return date as stated in the Ori-
ginating Summons.

The word “minor’” has been used here and elsewhere in the text as this
is the term used in the Convention. Otherwise the word ““child” is used as
this reflects current practice.
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The order should be served on the Defendant together with the Ori-
ginating Summons once the Injunction has been obtained and the Port
Alert has been activated (see page 111).

A penal notice is endorsed on this order so that if the Defendant fails to
comply with the terms of the order, he will be in contempt of Court.

The process servers must be instructed to attend at the address, serve
the documents (see letter of service at Appendix 3, page 104), collect the
passports and if possible, check the child is actually there and if not, ob-
tain details of his/her whereabouts. (See Letter of instruction at Appendix
4, page 106.)

The process servers must produce Affidavits of Service prior to the
hearing. (See Appendix 5, page 107.)

The process servers should give the passports to the Plaintiff’s soli-
citors who hold them to the order of the Court. If an order is made for the
children’s return the Court will make directions for the passports to be
handed back. Care should be taken to ensure they are handed over to the
Plaintiff if he/she returns with the Defendant and child/ren or if not accom-
panying the Defendant they are only released at the airport to avoid the
Defendant fleeing elsewhere.

If the child’s whereabouts in England are unknown, an ex parte applica-
tion can be made for a seek and find order. This is addressed to the Tip-
staff and should be done as soon as possible to ensure that the story is
still fresh and it gets maximum coverage. The Court may assist by making
an order for press publicity (see Appendix 6, page 109) and informing the
national and local newspapers through their publicity office. The Plaintiff’s
solicitors can approach local papers direct as well.

Individual orders can be obtained ex parte to enlist the assistance of the
D.S.S., banks and credit card companies in locating the child.

If the whereabouts of a relative or friend with information concerning the
child is known, an ex parte application can be made and a return date ob-
tained. If this person is successfully served, he will be obliged to appear
before the Court and can be cross-examined. (See Appendix 7, page
110.)

There is no power to seek further information as to the previous where-
abouts of the child, if, by the time of the court hearing, the court knows the
whereabouts of the child (Re D (A Minor) (Child Abduction) [1989] 1 F.L.R.
97 (see page 56)).

Port Alerts

If an Injunction is obtained, then, following on from this, a Port Alert should
be activated for the same reasons, namely a danger that the Defendant
will flee the country with the child. The Port Alert system operates 24 hours
a day using the police national computer. The child’s details are placed on
the computer so that any attempt to leave the jurisdiction can be
prevented.

(i) A Port Alert should ordinarily be organised through the solicitor’s
local police station. The solicitor should ask to be put through to the
CID Section explaining that they require a Port Alert to be activated.
The Detective Inspector on duty deals with this.



Initial Procedure

An Injunction is certainly not essential to obtain a Port Alert, but the
police generally ask to see one so that if the child is stopped at a
later stage, they can refer to an order.

(i) Theinformation required to activate the Port Alert is contained in the
Practice Direction - Children: Removal from Jurisdiction [1986] 1
W.L.R. 475. As much as possible of the following information must
be provided:-

(@) Regarding the child: names, sex, date of birth, description, na-
tionality, passport number (if known).

(b) The person likely to remove: names, age, description, nationality,
passport number (if known), relationship to the child and whether
the child is likely to assist him or her.

(c) Person applying for a Port Alert: names, relationship to child, na-
tionality, telephone number (and solicitor’s name and telephone
number if appropriate).

(d) Likely destination.
(e) Likely time of travel, port of embarkation and port of arrival.
(f) Grounds for Port Alert (as appropriate):-
(1) asuspected offence under Child Abduction Act 1984, s.1.
(2) the child is subject to a court order.

(9) Details of the person to whom the child should be returned if
intercepted.

(iii) The Port Alertis valid for four weeks. This is generally sufficient time
since the hearing date on the Originating Summons must be within
three weeks. If the proceedings are adjourned for any reason, the
Port Alert can be renewed.

(iv) Once the police have all the information and a copy of the Injunction
(if appropriate) they should confirm the Port Alert is in force immedi-
ately. It will then be appropriate to serve the documents on the De-
fendant. The police may ask for a contact number in the event that
the child is intercepted. If this happens, a request should be made
that the child and the Defendant remain in police custody overnight.

Note

To activate a Port Alert, the police must be convinced that the danger of
removal is both “real and imminent”, i.e. that there are grounds for be-
lieving the child may be removed and this removal is likely to occur in
the next 24 to 48 hours. In practice, if the letter to the police setting out
full details required by the practice direction states that the removal is
both “real and imminent”, this will suffice (see Appendix 8, page 111).
The police do not generally enquire further.

The abducting parent upon being served with the papers may as a
safeguard decide to apply for the child to be made a ward of court, giv-
ing them temporary care and control of that child pending a return date.
This however does not stop the court in the Hague Convention pro-
ceedings from ordering the return of the child if appropriate.
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It may be possible, in cases where an application is unsuccessful un-
der the Hague Convention, for the matter of access to be dealt with un-
der proceedings in wardship at the time. It is worth attempting to get the
wardship proceedings transferred from the District Registry in which
they were issued to be dealt with at the same time as the Hague Con-
vention proceedings in the event that the latter are dismissed. It is es-
sential to remember however that the innocent parent is not entitled to
legal aid as of right in wardship proceedings, but only subject to a
means and merit test.

The port alert system does not apply to the removal of a child to the
Isle of Man, Channel Isles or Eire. There is thus arisk that children will be
removed through these islands thereby avoiding the stop notice
system.

Originating Summons

1. Procedure

Proceedings are commenced by way of Originating Summons (RSC, Ord.
90, r. 33(2)) in the High Court under the Child Abduction and Custody Act
1985. The Defendants should include the abducting parent and any other
persons involved, e.g. members of the family who assisted in or have
knowledge of the abduction or whereabouts of the child.

The Originating Summons should contain the following:-
() Request for an order that the Defendant disclose the whereabouts
of the minor to the plaintiff and the Court.

(i) Request for an order that the Defendant return the minor to the cus-
tody of the plaintiff and/or Tipstaff or other person designated by
the plaintiff.

(iii) Request for an order that the Defendant do return the minor forth-
with to the jurisdiction of the child’s habitual residence pursuant to
Article 3. (See Appendix 9(a), page 113.)

(iv) Request for an order that costs be provided for.
The Court will also require the following information:-

() The full name of the minor, date of birth and habitual residence.

(i) The relationship of the Plaintiff and the Defendant to the minor.

(ii) The place at which the minor is thought to be residing in England.

(iv) A statement that the parties are the minor’s custodians. (See Ap-
pendix 9(a), page 113.)

In practice, if it is impracticable for the Plaintiff to swear an Affidavit prior
to the hearing, the Originating Summons could include a more detailed
summary of the facts of the case and relevant enclosures such as:-
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() A copy of the relevant section in the domestic statute interpreting
the legal rights of parents and the terminology used in orders in that
country. (See Appendix 10, page 117.)

(i) A copy of the divorce judgment if applicable. (See Appendix 11,
page 119.)

(i) Copy letters from lawyers or District Attorneys interpreting termino-
logy. (See Appendix 12, page 120.)

If possible, and in preference, the Plaintiff should provide a detailed Affi-
davit (see Appendix 13, page 122) dealing with the following:-

() Background of the case, to include a summarised history of the par-
ties’ relationship, bringing the court to the up-to-date position.

(i) Events leading up to the wrongful removal or retention.If known,
why the child was abducted i.e. was it after a particular event or ar-
gument? Was the relationship over? Did one party wish to return to
England as a result due to proximity of friends, family or a new
partner?

(i) Relationship with the child and/or time spent looking after the child.
Full details of the parent/child relationship. i.e. if not living with the
child when they saw the child, where they went together; what they
did; input to the child’s upbringing, physical and emotional caring
for the child, and time spent with the extended family.

(iv) Details of legal rights pursuant to domestic statute or details of the
divorce judgment. (See examples in Appendix 14(a) and 14(b),
pages 124 and 125.)

The Court has the discretion to admit oral evidence but the parties have no
automatic right to give evidence, other than by way of Affidavit (Re E (A Mi-
nor) (Abduction) [1989] 1 F.L.R. 135).

In Re A (A Minor) (Abduction) [1988] 1 F.L.R. 365 (see page 45) oral evid-
ence had been given but all the parties concerned had been present, dis-
tinguishing it from the situation in Re E where the mother was in Australia
and there was no suggestion it would have been possible for her to attend
Court. Re E indicates the attitude of the Court towards the exercise of its
discretion in deciding whether to admit oral evidence, in that the Court
must always be mindful of the need to act expeditiously when dealing with
a breach of the Convention and should not admit such evidence if to do so
would cause significant delay.

This Affidavit can be filed at the same time or after the Originating
Summons.

Re F (A Minor) (Child Abduction) [1992] 1 F.L.R. 548, C.A. was a case on
the procedural aspects of cases under the Hague Convention and the
1985 Act. One of the issues considered, was whether the Judge should
have heard oral evidence to resolve a conflict that appeared in the Affida-
vit evidence. The Court of Appeal held that admission of oral evidence
should be used sparingly. A Judge should see whether there was any in-
dependent evidence to resolve the conflict of evidence between the par-
ties, with the caveat that the evidence had to be compelling to justify the
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rejection of the sworn evidence of a deponent. If there was no such means
for deciding between the written evidence of the parties, the result would
be that the applicant, who bore the burden of proof, would not succeed.
Alternatively, inherently improbable evidence could be rejected without
oral evidence.

There is no fee payable on lodging the Originating Summons.

The Originating Summons is filed at the wardship section in the High
Court.

An accompanying form must be completed to give details of any other
current proceedings involving the child, e.g. wardship. This is provided by
the Court. (See Appendix 15, page 128.)

A copy of the Originating Summons is issued for each Defendant with
an accompanying Acknowledgment of Service form. (See Appendix 16,
page 130.)

These are served on the Defendants after an Injunction has been ob-
tained, and a Port Alert activated, by the process servers.

The Court may ask for an Affidavit in support, either from the Plaintiff or
the solicitor appearing on his behalf, to explain why the Injunction is
necessary.

The Judge may request the solicitor to draft the general terms of the or-
der for the court clerk or associate. A request should be made for the order
to be drawn up that day.

If the Defendant has instituted any proceedings under the Children Act
1989 either for a Residence or Prohibited Steps Order with a return date
prior to the return date of the Originating Summons this should be men-
tioned with any interim orders made in relation thereto.

2. Who is The Defendant

The Plaintiff issues the Originating Summons. The following persons
should be named as Defendants (Family Proceedings Rules 1991, r.6.5)

(i) the person alleged to have brought the child (in respect of whom an
application is made under the Hague Convention) into the United
Kingdom;

(i) the person with whom the child is alleged to be;

(iii) any parent or guardian who is within the United Kingdom, if not
otherwise a party;

(iv) the person in whose favour a decision relating to custody has been
made, if not otherwise a party;

(v) any other person who appears to the Court to have sufficient inter-
est in the welfare of the child.



