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SIMPLE, SEP, and SARSEP

Answer Book
Eighteenth Edition

by Gary S. Lesser

This comprehensive, authoritative volume provides up-to-date coverage of recent
legislative and regulatory developments in simplified employee pension (SEP)
plans and savings incentive match plans for employees (SIMPLES). It provides
clear and concise guidance on the complex design, administration, and
compliance issues that arise in connection with SIMPLEs, SEPs, and salary
reduction SEPs (SARSEPs).

Highlights of the Eighteenth Edition

Highlights of SIMPLE, SEP, and SARSEP Answer Book, Eighteenth Edition,
includes:

Discussion of the final exemption procedure from the prohibited transaction
rules that apply after December 26, 2011. (See Q 4:22.)

How to compute the compensation a self-employed individual needs to be
allocated the maximum amount ($50,000) for 2012. (See Q 6:30.)

Why the Code Section 164(f) deduction for half of the self-employment
taxes will be close to, but not equal to half, of the self-employment tax

shown on Schedule C of Form 1040 or Form 1040NR for 2011 and 2012.
(See Q 7:2)

The statutory changes under GOZA, TIPRA, HERO, PPA, HEART, and
WRERA relating to qualification of IRAs that became effective after the
mandatory amendments were announced in 2002. (See Q 3:6.)

How the deduction for one-half of the self-employed health insurance
(SEHI) was treated when calculating one-half of the self-employment tax
under Code Section 164(f) for 2011 and 2010. (See Q 7:18.)

When a person providing investment advice becomes a fiduciary under the
proposed fiduciary advice regulations issued in 2010. (See Qs 4:24-4:39.)
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What an Employer Plans Compliance Unit (EPCU) examination program
request involving a SIMPLE or SEP is looking for and how to respond.
(See Q 3:7.)

How a prototype traditional IRA, SEP-IRA, or SIMPLE IRA may be
amended to incorporate statutory changes without affecting reliance on a
favorable opinion letter. (See Q 3:19 and Appendix G for model language.)

How the designated Roth account (DRA) rules apply to a 401(k) SIMPLE
IRA plan. (See Q 15:21.)

How the law about retirement plans’ death benefits is sometimes similar to,

but often quite different from, the law that applies to the disposition of other
wealth. (See Chapter 16.)

How the DOL’s seven-day safe harbor rules for elective contribution are
applied after a delinquent contribution is made. (See Q 4:45.)

Why the pro rata allocation rule applies to direct rollovers and the taxable
first rule applies to 60-day rollovers from an employer’s plan to an IRA,
and why Roth IRAs are treated differently. (See Q 15:51.)

Whether inherited IRAs are protected from creditors or included in the

debtor’s bankruptcy estate under the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005. (See Q 4:79.)

When an ACA (automatic contribution arrangement) may be used in
connection with a SEP or SARSEP arrangement. (See Q 12:1.)

The extent to which IRAs are protected from creditors and the amount
under state and federal law. (See Qs 4:68-4:73.)

The Form 1099-R reporting codes and changes to Form 5498 and Form
8606. (See Chapter 13.)

Restorative payments (of a good-faith claim of liability) and the annual IRA
and SEP contribution limits. (See Q 5:6.)

Limitations on deductions to combined plans and their effect on deductions
for SEP contributions. (See Q 1:3.)

Integration and participant exclusion rules that permit larger contributions
to be made for employees earning above a specified amount, but that

also require that the $50,000 (for 2012) allocation limit be reduced.
(See Chapter 9.)

Procedures for correcting excess contributions and the reporting of contri-

butions, revocations, rollovers, and conversions. (See Chapters 10, 11, 12,
and 13.)



. Review of the tax credits available to individuals for IRA contributions and
elective deferrals, as well as the tax credits available to businesses

establishing new SIMPLE or SEP arrangements. (See Qs 1:33, 14:168,
and 15:61.)

11/12

For questions concerning this shipment, billing, or other customer service matters,
call our Customer Service Department at 1-800-234-1660.

For toll-free ordering, please call 1-800-638-8437.

Copyright @ 2013 CCH Incorporated. All Rights Reserved.



About Wolters Kluwer Law & Business

Wolters Kluwer Law & Business is a leading global provider of intelligent
information and digital solutions for legal and business professionals in key specialty
areas, and respected educational resources for professors and law students. Wolters
Kluwer Law & Business connects legal and business professionals as well as those in
the education market with timely, specialized authoritative content and information-
enabled solutions to support success through productivity, accuracy and mobility.

Serving customers worldwide, Wolters Kluwer Law & Business products include
those under the Aspen Publishers, CCH, Kluwer Law International, Loislaw, Best
Case, ftwilliam.com and MediRegs family of products.

CCH products have been a trusted resource since 1913, and are highly regarded
resources for legal, securities, antitrust and trade regulation, government contracting,

banking, pension, payroll, employment and labor, and healthcare reimbursement and
compliance professionals.

Aspen Publishers products provide essential information to attorneys, business profes-
sionals and law students. Written by preeminent authorities, the product line offers ana-
lytical and practical information in a range of specialty practice areas from securities
law and intellectual property to mergers and acquisitions and pension/benefits. Aspen’s
trusted legal education resources provide professors and students with high-quality,

up-to-date and effective resources for successful instruction and study in all areas of the
law.

Kluwer Law International products provide the global business community with
reliable international legal information in English. Legal practitioners, corporate
counsel and business executives around the world rely on Kluwer Law journals,
looseleafs, books, and electronic products for comprehensive information in many
areas of international legal practice.

Loislaw is a comprehensive online legal research product providing legal content to
law firm practitioners of various specializations. Loislaw provides attorneys with the
ability to quickly and efficiently find the necessary legal information they need, when

and where they need it, by facilitating access to primary law as well as state-specific
law, records, forms and treatises.

Best Case Solutions is the leading bankruptcy software product to the bankruptcy
industry. It provides software and workflow tools to flawlessly streamline petition

preparation and the electronic filing process, while timely incorporating ever-
changing court requirements.

ftwilliam.com offers employee benefits professionals the highest quality plan
documents (retirement, welfare and non-qualified) and government forms (5500/
PBGC, 1099 and IRS) software at highly competitive prices.

MediRegs products provide integrated health care compliance content and software
solutions for professionals in healthcare, higher education and life sciences, including
professionals in accounting, law and consulting.

Wolters Kluwer Law & Business, a division of Wolters Kluwer, is headquartered in
New York. Wolters Kluwer is a market-leading global information services company
focused on professionals.




WOLTERS KLUWER LAW & BUSINESS
SUPPLEMENT NOTICE

This product is updated on a periodic basis with supplements to reflect important
changes in the subject matter. If you have purchased this product directly from

Wolters Kluwer Law & Business, we have already recorded your subscription for
the update service.

If, however, you purchased this product from a bookstore and wish to
receive future updates and revised or related volumes billed separately with a
30-day examination review, please contact our Customer Service Department at

1-800-234-1660 or send your name, company name (if applicable), address, and
the title of the product to:

Wolters Kluwer Law & Business
Distribution Center
7201 McKinney Circle
Frederick, MD 21704

Important Contact Information

* To order any title, go to www.aspenpublishers.com or call 1-800-638-
8437.

* To reinstate your manual update service, call 1-800-638-8437.

* To contact Customer Service, e-mail customer.service@wolters
kluwer.com, call 1-800-234-1660, fax 1-800-901-9075, or mail
correspondence to: Order Department—Aspen Publishers, Wolters
Kluwer Law & Business, PO Box 990, Frederick, MD 21705.

To review your account history or pay an invoice online, visit
www.aspenpublishers.com/payinvoices.

Wolters Kluwer

Law & Business




Preface

SIMPLE, SEP, and SARSEP Answer Book, Eighteenth Edition, provides
coverage of recent developments in simplified employee pension (SEP) plans and
savings incentive match plans for employees (SIMPLEs) and discusses various
technical changes and clarifications reflecting the changes made by the Tax
Reform Act of 1986, the Uniformed Services Employment and Reemployment
Rights Act of 1994, the Small Business Job Protection Act of 1996, the Taxpayer
Relief Act of 1997, the Economic Growth and Tax Relief Reconciliation Act of
2001, the USA Patriot Act of 2001, the Job Creation and Worker Assistance Act
of 2002, the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005,
Working Families Tax Relief Act of 2004, American Jobs Creation Act of 2004,
the Pension Protection Act of 2006, the Heroes Earnings Assistance and Relief
Tax Act of 2008, the Emergency Economic Stabilization Act of 2008, Worker,
Retiree, and Employer Recovery Act of 2008, the Small Business Jobs Act of
2010, the Tax Relief, Unemployment Insurance Reauthorization, and Job Cre-
ation Act of 2010, and other legislation. Additional guidance, many new

examples, and illustrations are provided to assist practitioners in complying with
the new rules.

Included in this book are several appendices that will also be of assistance to
the practitioner. Appendix L contains guidance on appropriate codes to enter on
Form 1099-R when reporting revocations of contributions and CIP failure to
SEPs, SIMPLEs, and salary reduction SEPs (SARSEPs). Appendix D contains
extracts from the Employee Plans Compliance Resolution System applicable to
SEP and SIMPLE IRA plans. Updated charts comparing various types of plans
and plan features are provided in Appendices E, N, and O. COLA adjusted limits
are provided in Appendix G, and an excess SEP/SARSEP contribution flow chart

is provided in Appendix M. Appendix H reproduces illustrations of the many
examples used in this book.

Designing plans that best meet a specific company’s unique requirements is a
difficult task. SIMPLE, SEP, and SARSEP Answer Book offers practitioners
in-depth understanding of such issues as establishing, maintaining, and terminat-
ing the plan; employer and employee eligibility; catch-up contributions; SEP inte-
gration with Social Security contributions; and the operation and administration
of SIMPLEs and SEPs. Among the many other key areas covered are the meaning
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of the terms compensation and earned income for various purposes, IRS report-

ing requirements, participant disclosures, ERISA fiduciary requirements, and
earnings from self-employment.

SIMPLE, SEP, and SARSEP Answer Book is the most comprehensive, up-to-
the-minute, and authoritative resource on the market, answering the complex
questions surrounding SIMPLESs, SEPs, and SARSEPs. The question-and-answer
format, with its breadth of coverage and its plain-language explanations, provides
practitioners with clear, concise answers to hundreds of practical questions. Prac-
tice pointers and numerous examples offer additional insight into the complexi-
ties of designing, administering, and reporting SIMPLEs, SEPs, and SARSEPs.
Citations to authorities are provided as research aids for those who need to pur-
sue particular subjects in greater detail.

Numbering System. The questions are numbered consecutively within each
chapter (e.g., Q 1:1, Q 1:2, and Q 1:3).

List of Questions. The detailed List of Questions that follows the Contents
helps the reader locate areas of immediate interest. The list is similar to a detailed

table of contents, providing both the question number and the page on which the
question appears.

Tables. For easy access to a particular section of the Internal Revenue Code,
Treasury regulations, Department of Labor regulations and advisory opinions, the
United States Code, and IRS documents (revenue rulings, revenue procedures,
letter rulings, notices, and announcements), tables of the sections, documents, and
cases cited in the text, referenced by question number, have been included.

Index. A detailed topical index is provided at the back of the book as a further

aid to locating specific information. All references are to question numbers and
appendices.

Abbreviations and Acronyms. A number of the terms and statutory refer-
ences that appear repeatedly in this book are referred to by their abbreviations

and/or acronyms after the first mention. The most common of the abbreviations
and acronyms are:

« Ann.—IRS Announcement

» BAPCPA—Bankruptcy Abuse Prevention and Consumer Protection Act of
2005

» (C.B.—Cumulative Bulletin of the IRS
* CCA—Chief Counsel Advice

* COBRA—Comprehensive Omnibus Budget Reconciliation Act of 1985
¢ Code; .LR.C.—Internal Revenue Code
e DO—Delegation Order
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DOL—Department of Labor

DOL Adv. Op.—Department of Labor Advisory Opinion
EBSA—Employee Benefits Security Administration
EGTRRA—Economic Growth and Tax Relief Reconciliation Act of 2001
EPCRS—Employee Plans Compliance Resolution System
ERISA—Employee Retirement Income Security Act of 1974
E-SIGN—Electronic Signatures in Global and National Commerce Act
FUTA—Federal Unemployment Tax Act

FICA—Federal Insurance Contributions Act

GOZA—Gulf Opportunity Zone Act of 2005

HEART—Heroes Earnings Assistance and Relief Tax Act of 2008
HIPA A—Health Insurance Portability and Accountability Act of 1996
L.LR.C.—Internal Revenue Code

ILM—IRS Legal Memorandum

IR—IRS Information Release

IRA—individual retirement arrangement (account and annuity)
[.R.B.—Internal Revenue Bulletin

IRS or L.LR.S.—Internal Revenue Service

JCWAA—]Job Creation and Worker Assistance Act of 2002
JOBS—American Jobs Creation Act of 2004

KETRA—Katrina Emergency Tax Relief Act of 2005

Ltr. Rul.—Private Letter Ruling

PPA—Pension Protection Act of 2006

Prop. Treas. Reg.—Proposed Treasury Regulation
P.T.E.—Prohibited Transaction Exemption

Pub. L.—Public Law

RA >78—Revenue Act of 1978

RRA 98—IRS Restructuring and Reform Act of 1998

Rev. Proc.—Revenue Procedure

Rev. Rul.—Revenue Ruling

SBJA—Small Business Jobs Act of 2010

SBJPA—Small Business Job Protection Act of 1996

Vii
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SEC—Securities and Exchange Commission

SEC Rel.—Securities and Exchange Commission Release
TAMRA—Technical and Miscellaneous Revenue Act of 1998
Temp. Treas. Reg.—Temporary Treasury Regulation

TRA ’86—Tax Reform Act of 1986

TRA *97—Taxpayer Relief Act of 1997

Treas. Reg.—Treasury Regulation

USERRA—Uniformed Services Employment and Reemployment Rights
Act of 1994

WRERA—Worker, Retiree, and Employer Recovery Act of 2008.

Gary S. Lesser
October 2012
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