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THE HISTORY OF THE SUPREME COURT
OF THE UNITED STATES

Owen M. Fiss’ study of the Supreme Court during the period in which Melvin
Fuller was Chief Justice is highly interpretive, eminently readable, and a com-
plete account of the cases the Court saw during one of the most tumultuous
times in U.S. history. The legacy of the Supreme Court at the turn of the cen-
tury has largely been negative: Decisions such as Lochner v. New York (1905),
Pollock v. Farmers’ Loan & Trust Co. (1895), In re Debs (1895), and Plessy v.
Ferguson have been seen by subsequent generations of lawyers and judges as
embodying a judicial method and philosophy that should be avoided at all costs.
This book places these decisions in their historical context. It rejects the crude
instrumental interpretation of these decisions and explains them as the expres-
sion of a conception of liberty that has its roots in the founding of the nation.

Owen M. Fiss is Sterling Professor of Law at Yale Law School. He received his
B.A. from Darthmouth College, a B.Phil. from Oxford University, and a LLB
from Harvard University. Prior to teaching, he clerked for Thurgood Marshall,
then a judge on the Second Circuit, and later for William J. Brennan, a justice
of the Supreme Court. He taught at the University of Chicago from 1968 to
1974 and has taught at Yale Law School since 1974 to the present. Professor
Fiss’s most recent books include: Liberalism Divided (1996); The Irony of Free
Speech (1996); A Way Out: America’s Ghetto and the Legacy of Racism (2003);
and The Law as it Could Be (2003).
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Many historians assert that the
French failed at Borodino because
Napoleon had a cold in his head. . ..

Leo Tolstoy, War and Peace
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Foreword

I HE History of the Supreme Court of the United States is being
prepared under the auspices of the Permanent Committee
for the Oliver Wendell Holmes Devise with the aid of the estate left
by Mr. Justice Oliver Wendell Holmes, Jr. Mr. Justice Holmes died in
1935 and the Permanent Committee for the Devise was created by Act
of Congress in 1955. Members of the Committee are appointed by the
President of the United States, with the Librarian of Congress, an ex
officio member, as Chairman. The present volume is the eighth in the
series. The Committee hopes to complete the history expeditiously
while maintaining the high quality of the scholarship. The volumes in
the Holmes Devise History of the Supreme Court of the United States
bring to this subject some of the best legal scholarship of the decades
since Mr. Justice Holmes’ death. We hope that, when completed, the
series will widen and deepen our understanding of the Supreme Court
and bring honor to the memory of one of its great Justices.
James H. Billington
LIBRARIAN OF CONGRESS
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Editor’s Foreword

Although this is now the second volume in the Holmes Devise series
for which I have taken full editorial responsibility, it is the first for
which I have not had the moral support of my co-editor, Paul Freund.
Paul’s death in 1992 has deprived the world of constitutional scholar-
ship of its most distinguished member, and the Holmes Devise of its
memory and its scholarly conscience. I should like to record here my
personal and professional debt to Paul, an acknowledgment that
places me among hundreds of fortunate legal scholars and lawyers.

It is fitting that this volume should be the work of Owen M. Fiss.
Owen was one of Paul Freund’s most distinguished constitutional law
students, though I think it unlikely that Owen had yet identified him-
self as a student of legal history. Owen and I were colleagues at the
University of Chicago Law School in the 1970s, where we co-taught a
seminar on antebellum race and law with our beloved friend, the late
Harry Kalven, Jr. As a historian, I take pleasure in putting in the
record that our very proper dean, Phil C. Neal, listed the course in the
catalogue as Government Regulation of Race Relations in the United
States to avoid the imputation that the Law School was promoting
chattel slavery. It gives me great pleasure to think that history no
longer needs such a disguise in American law schools!

Owen Fiss’s volume follows along the new path opened for the
Holmes Devise by G. Edward White in his Marshall Court volume. It
is a tightly organized, highly interpretive, and monographic approach.
It serves, I think, not only to provide an accurate record of the United
States Supreme Court at the turn of the twentieth century but also to
make available a readable account of the function of the Court in
American life. Fiss challenges the accepted interpretations of many of
the most famous Supreme Court opinions in this period, especially
that of the Lochner case. Above all, he provides a fresh approach to
the political orientation of the Court, rejecting the simplistic notion
of crude conservatism that has for too long stigmatized a creative
bench. I believe that Owen has produced the benchmark study of the
Fuller Court.
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EDITOR’S FOREWORD

Owen M. Fiss is the Sterling Professor of Law at the Yale Law
School. A Harvard Law graduate, he clerked first for then Judge
Thurgood Marshall on the United States Court of Appeals for the 2nd
Circuit, and subsequently for Justice William J. Brennan of the
United States Supreme Court. He has also served in the Civil Rights
Division of the Justice Department and as professor of law at the
University of Chicago. As any of his students will tell you, Owen is
also one of the best—and most demanding—Ilaw teachers in this
country. Working with him on this book has been an unusual pleasure
for me.

Stanley N. Katz
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