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Preface

THE MIXED COMMISSION, to many international lawyers, is synonymous with the origins
of their discipline, or at least with the manifestation of it that emerged in the 18 and 19*
centuries.' The awards of adjudicatory bodies such as the United States-Great Britain Claims
Commission, established under the Jay Treaty of 1794, and other such tribunals were sig-
nificant in the development of the rules of state responsibility, state succession, diplomatic
protection, and, owing to the fact that many such commissions were convened under the
most skeletal of mandates, the rules of international procedure. What one sometimes misses,
reading awards long since familiar, is the sense of improvisation—of doing things for the
first time, of making it up as one goes along, making it up from partly existing materials, no
doubt, and within the constraints of a mandate, but creating nonetheless. I am sure that the
earlier commissioners of the Venezuelan, Mexican, and Italian mixed commissions—indeed
the members of the Alabama Tribunal—would have felt the same abour their work, even if
one cannot see it in their awards: ars celare artem.

The ad hoc arbitral commission has now inherited the mantle of the mixed commission
in international law. Of these bodies, one of the most significant of recent times has been
the Eritrea-Ethiopia Claims Commission (Commission), formed under Article 5 of a treaty*
signed by the two states on 12 December 2000 and ending a singularly destructive and useless

" For a brief account, see Laurence Boisson de Chazournes and Danio Campanelli, Mixed Commissions, in MAX
PLANCK ENCYCLOPEDIA OF INTERNATIONAL Law (Riidiger Wolfrum, gen. ed,, OUP online ed. 2005).Ina
broader sense, the term may also be used to refer to the phenomenon of mixed claims commissions, such as the
Iran-U.S. Claims Tribunal. See Rudolf Dolzer, Mixed Claims Commissions, in MAX PLANCK ENCYCLOPEDIA
OF INTERNATIONAL Law (Riidiger Wolfrum, gen. ed., OUP online ed. 2011).

* Agreement, Eri.-Eth,, Dec. 12, 2000, 2138 UNT.S. 94, 40 LL.M. 260.
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war. The purposes of the Algiers Agreement (as it came to be called), apart from bringing to
an end the armed conflict between Ethiopia and Eritrea that had been fought from May 1998,
was threefold: it envisaged an Organization of African Unity (OAU) inquiry into the origins
of the conflict; a Boundary Commission to delimit and demarcate the boundary based on
carlier treaty definitions; and a Claims Commission to compensate war victims who suffered
loss as a result of “violations of international humanitarian law, including the 1949 Geneva
Conventions, or other violations of international law.™ The agreement, however, excluded
“claims arising from the cost of military operations, preparing for military operations, or the
use of force, except to the extent that such claims involve violations of international humani-
tarian law."+ Claims could be brought by the two states” parties in their own right or they could
act as a conduit for claims of their nationals. In the event (except for six Eritrean claims) all
claims were brought by the two governments in their own righe, a choice which undoubrtedly
made the handling of claims casier.

The three authors of this volume were among counsel for Ethiopia; the present writer was
one of Eritrea’s team of counsel, led with extraordinary diligence and ability by Professor
Lea Brilmayer of Yale Law School. Inevitably, views will differ between counsel on different
sides as to the merits of individual decisions of the Commission; for example, the authors
approve of the Commission’s decision to take jurisdiction over Echiopia’s jus ad bellum claim
(see Chapter IV), notwithstanding the apparently clear exclusion in Article 5 of the Algiers
Agreement, a point on which I would respectfully but firmly disagree.

Nonetheless, this volume is a thorough account of the work of the Commission, and of its
varied findings of law and fact. It was a stressful exercise for all concerned due to constraints
of time and resources, and the difficulties of obtaining accurate information. There was very
much a feeling of developing processes and arguing about issues of first impression. Moreover,
it is a symptom of the very poor relations between the two states that the OAU inquiry was
never held, the Boundary Commission’s delimitation decision has not yet been implemented
because Ethiopia would not allow the placement of pillars on the ground in accordance with
the Boundary Commission’s demarcation decision, and the two Claims Commission awards on
damages against each of Ethiopia and Eritrea have neither been paid nor agreed to be offser.

Nonetheless the Claims Commission made an important contribution to the law of
international claims on issues such as nationality, succession, the customary status of the
1949 Geneva Conventions (which Eritrea only acceded to after the end of hostilities) and
its Protocol I of 1977 (to which Eritrea also had not acceded), the treatment and return of
prisoners of war, and many other points, including important rulings on evidence and pro-
cedure. The work of the Commission, and this detailed account will certainly contribute to
that end. Morcover, the insight the authors bring to the Commission’s work by dint of their
involvement adds considerably to its authority. It can well stand alongside Feller’s study of
the Mexican Claims Commissions® as a work of synthesis and criticism.

JaMes CRAWFORD

Lauterpacht Centre for International Law

University of Cambridge

i Id., are. 5(1).
+ Id.
5 A.H. FELLER, THE MEXICAN CLAIMS COMMISSIONS 1923-1934 (1935).
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The Ethiopia-Eritrea Claims Commission during one of its initial hearings, held at
the Peace Palace in The Hague. From left-to-right: James Paul, Lucy Reed, Hans Van
Houtte, John Crook, and George Aldrich.
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