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Preface

In response to a gratifying demand for a student version of Federal
Income Taxation of Corporations and Shareholders, Peter T. Joseph, with
our cooperation, has prepared this abridgement of the professional edition.
He has pruned the professional edition with care and skill—sentence by
sentence and footnote by footnote—in order to present students of law,
accounting, and business with a distillation that stresses the structure of
the applicable law and the principal issues, both theoretical and practical.
By focusing on pedagogical needs, he has succeeded in eliminating masses
of detail that, however important to practitioners, create unnecessary hur-
dles and detours for even the most serious student.

Boris 1. Bittker

James S. Eustice
March 1980
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CHAPTER 1

Introductory

§1.01 THE CORPORATE INCOME TAX

The federal government has taxed the income of corporations con-
tinuously since the Payne-Aldrich Tariff Act of 1909, which antedated the
adoption of the Sixteenth Amendment by four years. The 1909 Act was
levied “with respect to the carrying on or doing business” by corporations
(as well as joint stock companies, associations, and insurance companies) ;
this approach led the Supreme Court, in Flint v. Stone Tracy Co.,! to
find that what Congress had imposed was not a “direct” tax but an “ex-
cise” or “indirect” tax upon “the exercise of the privilege of doing busi-
ness in a corporate capacity.” Since the tax was not a “direct” tax, the
Constitution did not require it to be apportioned according to popula-
tion.2 The Court then went on to hold that corporate activities were sub-
ject to federal taxation even though carried on under a state charter;
that the tax was “uniform throughout the United States” as required by
the Constitution even though individual proprietors and partnerships were
not, taxed; that the tax was not a “direct” tax merely because it reached
income from municipal bonds and other nontaxable securities; and that
various other constitutional objections were equally invalid.

1 Flint v. Stone Tracy Co., 220 US 107 (1911).
2 The principal constitutional provisions regarding taxation are:

Article I, Section 8, Clause 1: “The Congress shall have Power to lay and
collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the
common Defence and general Welfare of the United States; but all Duties, Im-
posts and Excises shall be uniform throughout the United States.”

Article I, Section 9, Clause 4: “No Capitation, or other direct, Tax shall be
laid, unless in Proportion to the Census or Enumeration herein before directed
to be taken.”

Amendment XVI: “The Congress shall have power to lay and collect taxes
on incomes, from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.”
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