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Law, Lawyers and Race

Ciritical Race Theory (CRT) is virtually unheard of in European scholarship, espe-
cially among legal scholars. Law, Lawyers and Race: Critical Race Theory from the United
States to Europe endeavours to fill this gap by providing an overview of the definition
and consequences of CRT developed in American scholarship and describing its
transplantation and application in the continental European context.

The CRT approach adopted in this book illustrates the reasons why the rela-
tionship between race and law in European civil law jurisdictions is far from
anodyne. Law plays a critical role in the construction, subordination and dis-
crimination against racial minorities in Europe, making it comparable, albeit
in slightly different ways, to the American experience of racial discrimination.
Anti-Semitism, Islamophobia, anti-Roma and anti-Black racism constitute a fun-
damental factor, often tacitly accepted, in the relationship between law and race
in Europe. Consequently, the broadly shared anti-race and anti-racist position is
problematic because it acts to the detriment of victims of racism while privileging
the White, Christian, male majority.

This book is an original exploration of the relationship between law and race.
As such it crosses the disciplinary divide, furthering both legal scholarship and
research in Race and Ethnicity Studies.

Mathias Méschel is a Postdoctoral Researcher based at the University of
Paris Ouest Nanterre La Défense.
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Preface

Racism (and racial discrimination) is, to a certain extent, alive and well in every society,
country, and region of the world. It can appear in a variety of forms depending on the
culture or context in which it occurs and the period of history during which it rears its head.
Nonetheless, one common thread that seems to be woven throughout almost every culture,
country, and region is that people deny that racism even exists.

Ariel E. Dulitzky!

In the summer of 1989, when a small group of mostly young American law pro-
fessors gathered outside Madison, Wisconsin for a workshop on the relevance of
critical legal theory to studies of race, the conventional view was that the worst of
the nation’s racism was in the past. The movement born at that summer work-
shop — which its leaders named Ciritical Race Theory — was intended to challenge
that view. The participants, myself included, took the position that racism was
central, not peripheral, to American society. Indeed, we aimed at demonstrating
that anti-discrimination jurisprudence itself, and all the legal actors and institu-
tions charged with implementing guarantees of legal equality, would bend when
necessary to accommodate White supremacy. Critical Race Theory was founded
to investigate the peculiar fact that racism can pervade legal structures officially
committed to anti-racism.

We all knew that American slavery was but one node in a transnational system
of economic exploitation long justified by popular narratives about civilization,
God, and savagery. Many of us were also steeped in the history of transnational
anti-racist resistance — from the first pan-African conference in London in 1900,
to the treason prosecution of Communist Party activist Angelo Herndon for advo-
cating Black self-determination in the South in the 1930s, to the interconnections
between the anti-colonial architects of Négritude in Paris and the writers and
artists of the Harlem Renaissance in New York, down to the influence of Frantz
Fanon’s writings on the Black Panther Party in the 1960s. Our focus at the time,

1 Ariel E. Dulitzky, ‘A Region in Denial: Racial Discrimination and Racism in Latin America’, in
Anani Dzidzienyo and Suzanne Oboler (eds), Neither Enemies Nor Friends: Latinos, Blacks, Afro-Latinos
(New York: Palgrave Macmillan, 2005), p. 39.
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however, was on American civil rights law, American culture, American consti-
tutional theory, and the American legal academy. With a few notable exceptions,
American critical race theorists left the international implications of our work
unexplored.

Indeed, more than twenty years later, the relevance of Critical Race Theory
beyond the borders of the United States remained underexplored. In an edited
collection of essays published in 2002, Celina Romany asked some basic questions:
‘Does “race-as-a-social-construct” adequately capture the multidimensionality of
colonial/postcolonial exploitation? ... How do we extrapolate a politics of differ-
ence and resistance located in the United States that, when carried to the world of
international politics, wears a homogenous U.S. label?*? A handful of the scholars
published in that volume used Critical Race Theory to examine human rights
norms in international conventions such as the International Covenant on Civil
and Political Rights, or to criticise the operation of international institutions such
as the World Bank and the International Monetary Fund. Scholars in Canada and
in England had begun to make use of the intellectual tools of American Ciritical
Race Theory. Yet, no one had yet begun to forge a thoroughly comparative
and transnational Critical Race Theory. And few had begun to recognise the
significance of Critical Race Theory for Europe.

With the publication of this book, these long-overdue projects are at last well
underway. Mathias Moschel is a scholar with deep roots both in American Critical
Race Theory and in European law and legal theory. Since 2004, when he began
to write his LLL.M. thesis on this topic at the University of California Berkeley
School of Law, Moschel has grasped the relevance — indeed, the urgency — of
Ciritical Race Theory for contemporary Europe. As the epigraph to this Preface so
astutely observes, wherever one travels in the world, racism is always somewhere
else. Yet, despite a deeply engrained unwillingness to recognise it, in Europe
today — just as in the United States — race and racism are central terms in politi-
cal and social debates on equality, liberty, migration, and citizenship. Moschel’s
book brilliantly shows how in Europe, as in the United States, legal norms often
collaborate with social norms to perpetuate racism in the name of anti-racism.
Maéschel persuasively argues that the reluctance of European states to speak of
race is itself a symptom of the problem. Like the American discourse of ‘colour-
blindness’, European colourblindness leaves the state without adequate resources
for challenging racism, and thus enables racism to persist. The paradox on which
Ciritical Race Theory was founded — the persistence of racism in officially anti-
racist societies — is therefore an international one.

The relationship between Critical Race Theory and European law and legal
theory does not, however, move in only one direction. If Critical Race Theory is
to be able to move across national borders, it must evolve and change. Moschel’s

2 Celina Romany, ‘Critical Race Theory in Global Context’, in Francisco Valdes, Jerome McCristal
Culp and Angela P. Harris (eds), Crossroads, Directions, and a New Critical Race Theory (Philadelphia:
Temple University Press, 2002), p. 304.
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careful case studies of racial discrimination against the Roma in several European
countries, the French ideology of colourblindness, and the legal construction of
White masculine privilege in Italy contribute to this project as well. Postcolonial
history and theory, theories of migration and ethnicity, and race theory have
long been oddly disconnected from one another. This book begins to close that
gap. With its publication, Critical Race Theory is finally poised to fulfil its early
promise as a rich comparative and international critical conversation on the links
between race, religion, ethnicity, and nation.

Finally, this book is a bold intervention into European legal theory. As Méschel
observes, in the terms of conventional European legal analysis his argument
would be considered too ‘sociological’, too ‘philosophical’, and just plain ‘not
legal’. Critical Race Theory’s relevance to Europe is not only in showing how
legal, cultural, and social norms interact, but also in pointing the way toward a
transformed and transformative continental legal theory — the birth of a distinc-
tively European critical legal studies. Méschel’s pioneering study thus enriches the
language of European jurisprudence.

Moschel is well positioned to take on this important work. Not only is he an
expert in both American and European equality law and legal theory, he is also a
tireless convener of European conferences and workshops on feminist legal theory
and Ciritical Race Theory, generating rich, cross-national conversations among
scholars, legal actors, and activists. With the publication of this book, the promise
of Critical Race Theory in 1989 is at last fulfilled for Europe. Race and racism
are not American issues; they are global issues. Law, Lawyers and Race: Critical Race
Theory from the United States to Europe is timely, insightful, and a must-read for all
those interested in equality, discrimination, and the state.

Angela P. Harris
University of California, Davis School of Law (King Hall)
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Introduction

1 must also confess, Professor, I've been reading your stuff and that of your colleagues in the
Critical Race Theory movement. It’s fairly popular in Europe; many Italian law students
read and discuss it.!

And yet, being a problem is a strange experience — peculiar even for one who has never been
anything else, save perhaps in babyhood and in Europe.?

Critical Race Theory (CRT) has existed for more than twenty years in the United
States, where it has given rise to an important range of scholarship analysing the
relationship between race and law. In contrast to the American experience of
CRT, such legal scholarship is virtually unheard of in mainland Europe. To date,
however, American CRT scholars have focused primarily on their own domestic
reality and have only recently started to look at other jurisdictions to understand
the ways in which race and law are interrelated globally.

This book is therefore of interest to European scholars who are unfamiliar
with CRT, its genealogy, its main tenets, and the developments and critiques it
has been exposed to. And, in offering the first comprehensive attempt to look at
continental European legal systems through the lens of CRT, it is also relevant
to American scholars working critically, and increasingly also internationally and
comparatively, on race and law who want to better understand the European
legal, historical, and sociological context. In other words, this book undertakes
comparative CRT by analysing continental European legal systems against the
backdrop of the American experience of racism and law as witnessed and critiqued
by critical race scholars.

At the same time, however, the main purpose of this book is not exclusively
comparative but seeks to demonstrate how and in which ways law has shaped,
and continues to shape and construct race in the continental European context,
even if it differs from the American experience. Contrary to the orthodox vision
and narrative, race and ethnicity do not play an exceptional role in the legislation,

I Richard Delgado, ‘Rodrigo’s Chronicle’, Yale Law Journal (1992), vol. 101, p. 1363.
2 W.E.B. Du Bois, Tke Souls of Black Folk [1903] (New York: The Modern Library, 2003), p. 4.



2 Introduction

case law, and legal scholarship of mainland Europe. Rather, race and ethnic-
ity constitute an underlying, unspoken but at times also open assumption, even
after World War II. Thus, this book can be viewed as a broader exhortation to
European legal academics to start critically analysing law and race and how they
relate in this specific context.

The book’s structure is designed to reflect and address these different, yet
related, interests and goals. The first two chapters are situated in the United
States. Chapter 1 sets the stage by describing the broader historical background
in which CRT emerged. To this end, it is subdivided into two separate timelines:
the first showing how law contributed to the construction and subordination of
racial minorities in the United States, and the second providing a more traditional
and better known account of American legal movements from legal formalism to
postmodern legal scholarship. CRT, I posit, is to a large extent the result of the
merging of these two timelines.

Chapter 2 contains a more detailed account of CRT itself, its emergence in the
late 1980s, its main tenets, the internal and external critiques it has been exposed
to, as well as its latest developments. Ultimately, these first two chapters will give
the reader a clearer sense and overview of the context and the struggles from
which CRT emerged. Yet, more importantly, these chapters also serve to detail
the substantive aspects; the concepts and tools that will help with analysing the
continental European systems in the last two chapters.

Chapter 3 represents the conceptual bridge between the American and the
European legal systems. Drawing on the instruments of comparative law and
cultural studies, such as travelling theory, the doctrine of legal transplants, and/or
functional analogues, this part of the book will serve to explain the mechanisms,
risks, the feasibility and the existence of CRT transplants in mainland Europe.
This part will explain why CRT has received so little attention in this geographical
setting until now.

The last two chapters are more directly concerned with an analysis of the con-
tinental European legal systems through the lens of CRT scholarship which will
serve as a sort of methodological tool and roadmap to analyse and critique those
legal systems.

Chapter 4 identifies the common features that in my opinion characterise the
relationship between race and law in mainland European legal systems. This
book posits that despite certain national differences one can identify common
characteristics and positions in many of these countries. In contrast to the United
States, there seems to be a common European narrative, whereby race has only
played a marginal and exceptional role in each country’s history and law, which
disappeared and became discredited, especially in the period after World War
II and due to the focus on anti-Semitism. Coupled with this narrative the anti-
racist position from the early days contends that it is necessary to stop speaking
about race and/or using the term in legislation because the on-going use of race
perpetuates the idea that biological human races continue to exist thereby keep-
ing racism alive. By defining this position and its consequences in the legal field as
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‘Continental European Colourblindness’, this book will problematise not only its
underlying assumptions but also the legal effects it produces.

Having set the overarching framework, the last chapter provides some nuances,
which are specific to mainland Europe. Race, ethnicity, racism, and/or race dis-
crimination are after all highly context dependent and shift over time, space, and
groups involved, which makes these phenomena so difficult to grasp and to define.
Chapter 5 contextualises the broader observations and analyses offered in the
previous chapter. First of all, a more detailed analysis of how, in spite of the many
recent non-discrimination and social justice initiatives at a European and national
level, law adversely affects a specific minority — the Roma. Second, France and
its model of Republican colourblindness provide an excellent ground of analysis
for issues related to race and racism. Not only because it is almost the example
par excellence, or the purest model, of ‘Continental European Colourblindness’ but
also because it is one of the countries where the public debate on race has evolved
most strongly in recent years and where legal decisions have started to surface at
the constitutional level. Finally, the analysis of the situation in Italy provides an
occasion to look at overlapping issues related to race, (im)migration, and religion
and how these issues play out in a typically European way and get inscribed into
legislation and case law. In terms of legal sources, the focus here will be on the
local level, which is often overlooked by lawyers and where the popular/populist
discourses mainly from Northern Italy become particularly visible.

Ultimately what emerges from this book is that in mainland Europe law has
operated, and is still operating, in a similar, yet different, manner to American law
in constructing and subordinating racial and ethnic minorities. In other words,
this is not simply an attempt at highlighting racism’s presence and rampancy in
Europe, which is common knowledge and well-documented in various reports,
surveys, and statistics by European human rights institutions.® Instead, this book
reveals the White, Christian, male hegemony underlying seemingly neutral and
objective laws and jurisprudence in the continental European context.

A number of clarifications are necessary at this point. First, this book does not
advocate that race should occupy a central position in European legal analysis.
Class, gender, religion, citizenship, and sexual orientation are just as important
as race in terms of factors that determine social exclusion, discrimination, and
vulnerability. However, there is a need to move away from the intellectual con-
struction that race and class are mutually exclusive categories and that by adopt-
ing one type of analytical category the other category simply cannot co-exist or
must disappear. The problem in mainland Europe is that class, citizenship, and
religion have so far dominated the discourse in explaining structural and systemic

3 See e.g. the annual reports and the country reports by the European Commission Against Racism
and Intolerance (ECRI) available at: www.coe.int/t/dghl/monitoring/ecri/default_en.asp or the
data and information collected by the European Union Agency for Fundamental Rights. See
e.g. ‘EU-MIDIS, European Union Minorities and Discrimination Survey: Main Results Report’
(Vienna: European Union Agency for Fundamental Rights, 2009) available at: http://fra.europa.
eu/fraWebsite/attachments/eumidis_mainreport_conference-edition_en_.pdf.
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disadvantage when, more often than not, race has also played a role. Nevertheless,
the racial factor is often de-legitimised, silenced, and/or re-framed in weaker
and cushier terms. Hence, this book is an attempt to carry out a race-conscious
analysis of continental European legal systems against the backdrop of on-going
widespread racism when talking and analysing in terms of race is almost taboo.
While not every hostile and discriminatory act amounts to racism, at the same
time, we need to be able to call it by its name instead of trying to cover it up.

Second, this book does not offer a strictly positivist and dogmatic legal analysis,
which elegantly and doctrinally analyses and subsumes racial anti-discrimination
law under some new or existing principle. Here one will uncover how law and
the discourses surrounding or engrained in racism have a tendency to function in
favour of the White, Christian majority both in the United States and in Europe.
To this end, a broader framework of analysis, in which history, political sciences,
and sociology play an important role, is indispensable. Nevertheless, the main
concern remains with law in the broadest sense. Although law is only one aspect in
combatting racial discrimination, it remains an important one. Therefore, assessing
critically and honestly how and to whose benefit and detriment law operates when
we are looking at the sensitive issue of race becomes crucial. This book argues that
in spite of the legal instruments put into place in order to combat racial discrimina-
tion, it often reflects the position of the majority thus further legally marginalising
those who are most often already socially, economically, and culturally vulnerable.

Third, at the risk of making hasty overgeneralisations and sweeping analyses
at various points, this book adopts a broad comparative focus. For instance, to
lump together most continental European countries when defining ‘Continental
European Colourblindness’ or when portraying the common law/civil law
dichotomy in such neat and absolute terms may seem bold, un-nuanced and de-
contextualised. However, most mainland European countries are certainly closer
to each other in their rejection of race compared with the United Kingdom and
Ireland and their race-conscious statistics and legislation. Furthermore, in terms
of legal structure, the academic traditions of the countries belonging to civil law
systems share more with each other than with the United Kingdom and Ireland.
This explains why those two countries are not included and only rarely referred
to in the ‘European’ analysis to be found here. Ultimately, this book endeavours
to strike a delicate balance between observing and/or discovering general trends
while being aware that they vary at the national or local level, over time and
space, and depending on the minority group involved. The local and contextu-
alised analyses and differences or divergences can be and should be the object of
future research and verification of the arguments presented here. In particular,
Eastern European or Scandinavian countries that belong to the family of civil law
systems but are not treated in-depth here may provide interesting and additional
material and/or nuances.

Fourth, the reader may be surprised to find little or only marginal reference
made to Jews and anti-Semitism in this book, even though this is the preferred
lens to examine racism in the continental European context. However, I contend



