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PREFACE TO THE 2011 EDITION

The 2011 edition coincides with a change in government, the first in over a decade. As with
every new government, the Conservative-Liberal Democrat coalition entered office with a raft of
gr and schemes and a swathe of reforms intended to reverse the excesses of the previous govern-
ment. The Deputy Prime Minister’s promise, on July 1, 2010, to repeal “unnecessary laws that
have no place on the statute book ..." and to strip away “excessive regulation” must have been
music to the ear of many a criminal practitioner.

Indeed, the preface to the last edition of this work highlighted both the increasingly cluttered
statute book, and the difficulty the editorial board experience in fitting ever greater quantities of
criminal law into the confines of a single volume. By adding many of our otiose or misconceived
laws to a general legislative bonfire, the proposed Great Repeal Act, championed in the early days
of the coalition government, had the potential to resolve both issues in one fell swoop. However,
the idea of a unified repeal act already appears to have undergone some modification, with one of
the flagship areas identified for reform, identity cards, currently making its way through Parlia-
ment as a stand-alone bill. It therefore remains to be seen whether the Great Repeal Act will ever
see the light of day and, if it does, whether bravery or predictability will be its badge.

There is certainly no end of criminal laws to repeal, should the government adopt the former
approach; not least because, in its swansong, the previous government managed to serve up four
major pieces ol criminal legislation, namely the Coroners and Justice Act 2009, the Policing and Crime
Act 2009, the Bribery Act 2010 and the Crime and Security Act 2010, all the relevant provisions of which
have been incorporated into this edition. There is the legislation brought into force but never used (e.g.
the Foreign Enhstment Act 1870), legislation that was enacted when the criminal law already catered for
it adequately elsewhere (e.g. provisions relating to sample counts (Domestic Violence, Crime and Victims
Act 2004, s5.17-20), and encouraging and assisting crime (Serious Crime Act 2007, Pt 2)), legislation that
attempts to penalise non-criminal (or unproved criminal) behaviour by the back-door (e.g. drinking ban-
ning orders (Violent Crime Reduction Act 2006, Pt 1, Ch. 1), risk of sexual harm orders (Sexual Offences
Act 2008, 55.123-129)), laws which infringe civil liberties (such as fixed penalties and post-charge question-
ing of suspects (Terrorism Act 2008, 5.22)), and those matters that arguably are better dealt with outside
the criminal courts altogether (drugs, brothels, young offenders). Then there is the type of legislation that
was so very ill-advised to begin with, that has seen so many subsequent misguided attempts at amend-
ment and reworking, and been attended by so many poorly-drafted secondary instruments, that the
temptation must be simply to scrap the entire mess and start over. The Safeguarding Vulnerable Groups
Act 2006, and its over fifty pieces of subordinate legislation, spring to mind. Top of the list for reform,
however, must be the statutory provisions in the Criminal Justice Act 2003 containing amendments relat-
ing to the alteration of penalties for offences, including increased sentencing powers for magistrates’
courts (55.280-283), and the abolition of committal proceedings (s.41, and Sched. 3), neither of which
have ever been brought fully into force. They should either be implemented in full or abandoned. The
current position is a scar across the statute book.

One of the positive legislative proposals of the senior coalition partner was a Bill of Rights, but it
quickly lost its resolve, the proposal now bcmg nothing more than a commitment to establish a
commission to look into the possibility of enac ting a Bill of Rights for the United Kingdom. This is
a pity, as, whatever the outcome, the least that is needed is a proper debate about the role played
by the European Court of Human Rights. There is an element of the emperor’s new clothes about
this, with anyone daring to voice any criticism of the Human Rights Act 1998 or the Strashourg court
risking being branded as “opposed to human rights”. That there is a need for a re-evaluation of the rela-
tionship with the Strasbourg court is evidenced by the history of three cases. In S. v. U.K., 48 E.H.R.R.
50 (DNA retention), Gillan and Quinton v. U.K., 50 E.-H.R.R. 45 (stop and search), and Clift v. UK.,
The Times, July 21, 2010 (release of prisoners), the Strasbourg court delivered three decisions against the
United Kingdom. Each case had previously been heard at three levels in the domestic court system, and
by a total of 29 Jjudges. Notwithstanding all the judicial training in human rights jurisprudence and de-
spite the great eminence of the individual judges, not a single one ruled the same way as the Strasbourg
court. Something is clearly amiss. Equally unpredictable have been three more recent Strashourg deci-
sions ruling in favour of the United Kingdom. First, in Kennedy v. U.K., The Times, June 3, 2010, the
provisions of the Regulation of Investigatory Powers Act 2000 were given a clean bill of health. Secondly,
in O'Dowd v. U.K., unreported, September 21, 2010, it was held that the state had shown “special dili-
gence” in prosecuting the applicant’s case, notwithstanding the finding of the Crown Court that the pros-
ecution had not acted with “due diligence” in their conduct ol the prosecution. Thirdly, in Szypusz v.
U.K.. unreported, September 21, 2010, it was held that the applicant’s Article 6 right to a fair trial by an
independent tribunal had not been compromised by the presence of a police officer with the jury during
their retivement, notwithstanding the Court of Appeal having cautioned against any repetition of the
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Prerace Tto THE 2011 Eprtion

procedure adopted. Who would have bet on such an outcome to any of those three cases? The first three
decisions would appear to justify Lord Hoffmann’s assertion that the Strashourg court “has been unable
to resist the temptation to aggrandise its jurisdiction” considering itself “the equivalent of the Supreme
Court of the United States, laying down a federal law for Europe” (The Universality of Human Rights,
125 L.Q.R. 416, 424). The latter three decisions suggest a politically sensitive court, suddenly wary of its
relationship with the United Kingdom, and with the domestic courts, in particular, in light of the chal-
lenge thrown down by the Supreme Court in R. v. Horncastle; R. v. Marquis; R. v. Carter [2010] 2
W.L.R. 47. Will the Grand Chamber, when it eventually delivers its decision in Al-Khawaja v. U.K.; Ta-
hery v. U.K. defy the Supreme Court, or will it how to the force of the Supreme Court’s reasoning and
lose face?

At the next level down in the domestic hierarchy, but, in practical terms, the most important
level for criminal practice in this jurisdiction, the Court of Appeal has revived a practice of sitting
as a court of five judges, having done so since the beginning of 2009 on at least eight occasions
(dealing with issues relating to murder, manslaughter, hearsay, confiscation and prosecution
appeals). The intent presumably is to invest the court’s decision with greater authority, but the
exercise would be significantly more convincing if just occasionally there were a dissenting judg-
ment. Section 59 of the Senior Courts Act 1981 might be thought to create a presumption in favour of
one judgment, but it does no more than that. It expressly permits more than one judgment to be given
where there is a question of law, yet this is never done. If dissenting opinions (a mainstay of common law
appellate courts) were to be allowed in practice, there would be two benefits. First, a powerful dissent is
calculated to sharpen up the reasoning of the majority. Secondly, decisions without dissents could
convincingly be put forward as unanimous opinions. Nobody is going to be fooled that in this court alone
in the common law world there is always unanimity. This applies to three-judge courts as much as to five-
judge courts, but the current practice has a more sinister hue with a five-judge court. The purpose is to
give the decision added authority, but the chances of the junior members of the court (almost certainly
themselves at a lower level in the judicial hierarchy) dissenting from their more senior colleagues are
even slimmer than in a court of three judges. Furthermore, the very fact that judges at three different
levels of the judicial hierarchy (circuit, High Court and Court of Appeal) sit together to hear criminal ap-
peals, even to the extent that a circuit judge may sit on an appeal from a decision of a High Court judge,
gives rise to obvious concerns about judicial independence. These can only be accentuated by the practice
of sitting as a court of five.

The demands of taking in the relevant provisions of the Policing and Crime Act 2009, the Coroners
and Justice Act 2009, the Crime and Security Act 2010 and the Bribery Act 2010, along with the many de-
csions of the courts and other legislative developments, have necessitated some changes in this year’s edi-
tion. Chapters 1, 8 and 25 have been re-paragraphed from scratch and chapter 6 has been re-
paragraphed in part. Certain provisions that are either scheduled for repeal (in particular, provisions
relating to the retention of samples and fingerprints) or which have been repealed, but which are saved
in relation to offences committed before the commencement of the repeal (in particular, the law relating
to provocation as a defence to murder), have been consigned to the supplement. Otherwise, the topics
covered in this work should be in their familiar places. In response to reader feedback, it has been
decided to reinstate what was in substance Chapter 20 (sexual offences) of the 2004 edition, as there
continue to be many cases coming before the Crown Court which relate to allegations of offences commit-
ted prior to May 1, 2004. This material is to be found at Appendix H (in the supplement).

1 would like to express my thanks to the distinguished team of authors for their invaluable
contributions to the preparation of this edition. Unlike many teams, this team is well-settled now
and there have been no changes and no substitutions for several editions. The continuity of
authorship undoubtedly has its benefits, and the contributors’ many years of experience as
practitioners and, in two cases, as judges at the very forefront of the profession are reflected
throughout the pages of this work.

As with every edition, it gives me great pleasure to put on record my gratitude to the in-house
editors at the publishers whose skill, hard work and support make my task so much the easier. As I
have been fortunate to have the same team of authors for another year, so the author team has
benefited from the great good fortune of being able to work with such a talented and hard-
working combination as Hannah George (main work) and Kacey Mann (supplements) for a third
year in a row. I am truly grateful to both of them, and, as I said in last year's preface, long may
this happy arrangement continue! There are many others at the publishers who are involved in
the process of producing a work of this scale, and I would like to pay tribute to the contribution
made by each one of them.

In addition, 1 would like to thank Sean Redmond, who has indexed this edition, and Tracy
Heywood for updating the tables.

23 Essex Street P.J.R.
London WC2 13.10.2010
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Ecclesiastical.  1865-75.

LRGGR. csibmcmmosainitu il Law Reports, Crown Cases Reserved. 1865-75.

LRGP, viticcmsssasesmmsmmosscsSaibtacstis Law Reports, Common Pleas. 1865-75.

| 050 0 1 A — . Law Reports, Exchequer. 1865-75.

L.R.H.L. Law Report, English and Irish Appeal
Cases. 1865-75.

L.R.Ir. : R ——— Law Reports, Ireland. 1876-93.

LiRPLCo: “wopiusnsssoimovsssissiiiusnipnssbniponssipiybiss Law Reports, Privy Council Appeal
Cases.  1865-75.

L:R.P; & D. (0r M.) csinismmissmnarnsios Law Reports, Probate and Divorce. 1865-75.

LRQ:B: suoom Law Reports, Queen's Bench.  1865-75.

| 4] (O Law Times Reports. 1859-1947.

L.T.J Law Times Journal. 1845-1965.

LT {0:8.) sesssimsanmassesnnsssoss: . Law Times, Old Series. 1843-59.

Leigh and Cave’s Crown Cases. 1861-65.
Kenyon’s King Bench Reports.  1753-59.
Lord Raymond’s Reports.  1694-1732.
Leach’s Crown Cases. 1730-1815.

Leonard’s King’s Bench Reports.  1540-1615.
Levinz's King's Bench Reports.  1660-97.
Lewin's Court Cases. 1822-38.

Lofit's King’s Bench Reports.  1772-74.

Moody and Malkin's Nisi Prius Reports.  1826-30.
Moody and Robinson’s N.P. Reports. 183044,
Maule and Selwyn’s King’s Bench

Reports.  1813-17.

Xviii



ABBREVIATIONS OF Law REPORTS

M. & W. it Meeson and Welsby's Exchequer
Reports.  1836-47.
Man. & G: smmssmiasssmmmambimmstams Manning and Granger’s C.P. Reports. 184044,
Man. & Ry. ... ... Manning and Ryland’s K.B. Reports. 1827-30.
Man. L.R. ... ... Manitoba Law Reports. 1883.%
Marsh ..o ... Marshall’'s Common Pleas Reports. 1814-16.
Mass. .o ... Massachusetts Reports.
" MECL & Y: wnnminmnsmimenmisisn McClelland and Younge's Exchequer
Reports.  1824-25.
McNally eV, v McNally on Evidence on Pleas of the
Crown, (1802.)
MITTOY cissosssssssmemmmssumunsesiessissinminssssmios Horne’s Mirror of Justice.
7 (s —— Modern Reports. 1669-1732.
Mont. & A. ... ... Montague and Ayrton’s Bky. Reports. 1833-38.
Mont. & M. s Montagu and MacArthur's Bky.
Reports.  1828-29.
{10 £ Y R T Francis Moore’s K.B. Reports.  1512-1621.
Moote C.P: s ... Moore’s Common Pleas Reports. 1817-27.
Mo0. P.C. e Moore’ Privy Council Cases.  1836-62.
MOO. i Moody’s Crown Cases. 1824-44.
Morrell s Morrell's Bankruptcy Reports.  1884-93.
NLLJiBy sussinssinommmmssmsmasssines Northern Ireland Law Reports Bulletin of
Judgments

New Series.

New South Wales Law Reports.  1880-1900.
New Zealand Law Reports. 1883.%

Nevile and Manning’s K.B. Reports.  1831-36.
Nevile & Manning’s K.B. Reports. 1831-36.
Nevile and Perry’s K.B. Reports. 1836-38.
Nolan’s Magistrates’ Cases. 1791-92.

O.L.R. e esesnsenes Ontario Law Reports. 1901-31.

[I89I] P Law Reports, Probate (1891 onwards).*

P.C. ... Pleas of the Crown.

PD: . Law Reports, Probate Division. 1876-90.
P.Wms. . Peere Williams' Chancery Reports.  1695-1736.
P. & D. .. Perry and Davidson’s Q.B. Reports.  1838-41.

Parl.Pap. sisasmsssimmmpss Parliamentary Papers.
Peake sscsammmumpmmniss wencemnee - Peake’s Nisi Prius Cases.  1790-1812.
Peake Add.Cas: wssssimsimssmssmsimngs Vol. 2 of Peake’s Nisi Prius.
Per. & D. ... St Perry and Davidson’s K.B. Reports. 1838-41.
PHILEVId: somsmummmmsmsmmsssmssmsmsams Phillipps on Evidence. (1852.)
Plowd. ....... Plowden’s Commentaries. 1550-80.
Pop. ... ... Popham’s King’s Bench Reports. 1592-1627.
iy TR PN e M PR g Ty (S Price’s Exchequer Reports.  1814-24.
QB e Law Reports, Queen’s Bench. 1865-75.

Law Reports, Queen’s Bench (1891 onwards).*
Q.B.D. s Law Reports, Queen’s Bench Division.  1876-90.
Rl sossmsssimsmiscossasmonsisasossssiaistveimsminssonvasbarsssomtios The Reports.
RIR. s Revised Reports.  1785-1866.

Rules of the Supreme Court.

Road Traflic Reports.

Russell and Ryan’s Crown Cases
Reserved. 1799-1823.

RastEnt: samssansapuimanmmssims Rastall’s Entries. (1670.)
Rep. The Reports. 1893-95.
12010 T ) o S — Reports of the Commissioners on State of Criminal

Law. (1834-45).
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REV.SHAL. vt ssaese s Statutes Revised.

Rob. Eccl. ... ... Robertson’s Ecclesiastical Reports.  1844-53.
ROUE oonsieersisiniosinmmiessanmsonmbonssasinsmsdbiissvasinbiogs Rolle’s King’s Bench Reports.  1614-25.
Roll.Abr. e .. Rolle’s Abridgment. (1668.)

Rowe Ir.K.B. ... ... Rowe’s Interesting Cases. (1824.)

Rufthead ........... ... Statutes at Large, ed. Ruffhead. (1763.)
Russ.Cr. ... ... Russell on Crime. (1964.)

R 88 ML ovoresneinhe oo imsmtnsimimsimdissiciniasy Ryan and Moody’s Nisi Prius Reports.  1823-26.
SCUCR.. ..orousrseetionsmmaiiessaitsssmsassislemivsaissiabisbhins Scottish Criminal Case Reports.

Sc. & Div. ... Scotch and Divorce Appeals (1866-1875)

S ... Solicitors’ Journal. 1856.*

SLT ... ... Scots Law Times.

ST.C. ... ... Simons Tax Cases.

Salk ..o ... Salkeld’s King’s Bench Reports. 1689-1712.
Saund ... Saunder’s King's Bench Reports. 1666-73.
T A R—— ... Savile’s Common Pleas Reports. 1580-94.
Say. ... ... Sayer’s King's Bench Reports.  1851-56.
Scott . ... Scott’s Common Pleas Reports.  1834-40.

ScNRs: s
Selw.N.P. .

Scott’s New Reports, Common Pleas.  1840-45.
Selwyn’s Nisi Prius.  (1869.)

Series A, camnhisassmmmmriisis Reports of the European Court of Human Rights.
Sess.Cas. ... Sessions Cases, King’s Bench. 1710-48.

SIOW et ter o e T T A R DS Shower’s K.B. Reports. 1678-95.

ST, .occrvreomsrrrsssmsrsassesssssaspissnsisssssenssriassssasaisssssss Siderfin’s King’s Bench Reports.  1657-70.

Sit L, JENK, orermssacerossisimcsspiesionasisssortradsetbonses Wynne's Life of Sir L. Jenkins. (1724.)

Sir W. Jones ... ... W. Jones’s K.B. Reports. 1620—41.

Sit T, RAYM. ....ccorcverinntiossiinmssssnsssrssmssassessasass T. Raymond’s K.B. Reports. 1660-84.

Skin. Skinner’s King's Bench Reports.  1681-98.
Sm.L.C. .. . Smith’s Leading Cases. (1929.)

Smith s J.P. Smith’s King's Bench Reports.  1803-6.

Sp.Ecc & Ad Spink’s Ecclesiastical and Admiralty
Reports.  (1853-1855.)

ST e Howell's State Trials. 1163-1820.

SETT. (NS.) eriereiieseniieieeessssiesiesssessssensssensesons State Trials, New Series. 1820-58.

Stark.Cr.PL . Starkie’s Criminal Pleading. (1822.)

Stark.N.P. ... Starkie's Nisi Prius Reports.  1815-22.

Stat. Realm . Statutes of the Realm. (1828.)

Staundf. ... Staundford’s Pleas del Coron. (1583.)

Steph. .. Stephen.

Str: e ... Strange’s King's Bench Reports.  1716-49.

SUYs: cinssisimmssweiieivs s i Style’s King's Bench Reports.  1646-55.

1R ) (———— .. Swabey and Tristram’s Probate and Divorce
Reports.  1858-65.

TLeR: ammammsmmnssyenw e Times Law Reports.  1885-1952.

T.R. .. Term Reports (Durnford and East). 1785-1800.

T. & M. Temple and Mew’s Crown Cases. 1848-51.

Taunt. .. Taunton's Common Pleas Reports.  1808-19.

Tremaine P.C. ... Tremaine's Placita Coronz. (1723.)

TYre s Tyrwhitt's Exchequer Reports.  1830-35.

UsS. s United States Reports.

VA . T A— Vesey and Beames’ Chancery Reports.  1812-14.

Vent. .. Ventris’ King's Bench Reports. 1668-88.

Ves. (vol. 4 onwards) ... Vesey Junior’s Chancery Reports.  1789-1816.

Vict: LiR: o ... Victorian Law Reports (1875 onwards).*

VINGADT: somsimsmsssmmssissmmsissmossmsiiss Viner’s Abridgment.

VirgiGas: weswusmmmmnummsssbmmmimssmis Virginia Cases.

W.BL e Sir William Blackstone’s K.B. Reports.  1746-80.
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W JOn e Sir William Jones’ King's Bench
Reports.  1620—41.
W.LR. e Weekly Law Reports.*
W.N. ... Weekly Notes. 1866-1952.
W.R. .. e Weekly Reports.  1853-1966.
Went. ., Wentworth’s Pleading. 1797-99.
WiIlLWoll. & H. e Willmore, Wollaston and Hodges' Q.B.
Reports.  1838.
WILES. s Willes' Common Pleas Reports.  1737-60.
Wils. . RN Wilson's King's Bench Reports.  1742-74.
Wms.Saun. ..o ... Williams’ Notes to Saunders’ Reports.
Wolf. & B. ... .. Wolferstan and Bristow’s Election Cases. 1859-65.
Wood's INSL. o Wood’s Institutes of the Laws of England. (1772.)
Y.B: s Year Books. The Year Books are usually referred

to by the year of each King's reign, the initial
letter of his name, and the folio and number of
the placita, e.g., 34 H. VI, 25, 3. The initial letter
of the name of the term in which the case was
decided is sometimes prefixed, e.g., H. 34 H. VI,
25, 3.
This abbreviation is also used for the Yearbook of
the European Convention on Human Rights.

This abbreviation is also used for the Yearbook of
the European Convention on Human Rights.
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SERVICE INFORMATION

Archbold: Criminal Pleading, Evidence and Practice consists of one main text volume (including
the tables and index). This volume is re-issued annually, and is updated by cumulative supple-
ments and Archbold Review.

Quoted matter and commentary

Material set out in smaller type is quoted from legislation or other sources, and is printed as
amended. Details of amendments are set out immediately after each section or group of sec-
tons printed. Where relevant, details of commencement and transitional provisions are
included.

Material set out in larger type is commentary.

Cumulative supplements

Three cumulative supplements, containing updating material for the main volume, are
3 : ! ; 8
published in each year as part of the service.

The back cover of each supplement highlights important developments that have been
included for the first time m that supplement. Such material is marked in the text of the
supplement by a bold star in the margin.

Paragraph numbering

Paragraphs are numbered throughout the text of Archbold. Where reference is made to a par-
ticular paragraph, please check the corresponding paragraph in the current cumulative supple-
ment for updating on any recent developments on this point.

Archbold Review
Published 10 times each year, Archbold Review contains:

Cases in Brief—short notes ol recent cases

Cases in Detail—longer discussions of the more important decisions

Legislation—early warning of the effect of new statutes

Feature—a short article covering a topic of practical interest to Archbold subscribers

In Practice/News—coverage of statutory instruments, commencement orders and other
relevant practice news.

From time to time other features are included.

Archbold e-update

As a subscriber to Archbold 2011 you have free and unlimited access to the accompanying
e-update service. This addition to your subscription provides you with a weekly email contain-
ing the latest, relevant updates in crime. Cross-referenced by paragraph to this mainwork,
the e-update will allow you to contextualise the information within Archbold. The content
will be archived online at the dedicated site www.sweetandmaxwell.co.uk/archbold so you
have access to it at any time.

If you are a new user accessing the service for the first time then please visit
www.sweetandmaxwell.co.uk/archbold where you will be asked to complete a short registra-
tion process, and to enter the following activation code to start receiving updates:

AB2011

If you are an existing user ol the e-update then your access will automatically be updated for
the new edition and there is no need to re-register.

Publisher’s Note

All suggestions, comments and notices of error should be addressed to the House Editor,
Archbold, Sweet & Maxwell Lid, 100 Avenue Rd, London NW3 3PF.
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SERVICE INFORMATION
Law Reports

From the first issue of 2001, all cases included in Sweet & Maxwell law reports have been
given a unique citation. This takes the form of, e.g., [2001] 1 Cr.App.R.(S.) 1 for the first case
reported in [2001] 1 Cr.App.R.(S.), [2001] 1 Cr.App.R.(S.) 2 for the second case reported in [2001]
I Cr.App.R.(S.), and so on. References in this work to cases reported in any series of law reports
published by Sweet & Maxwell from the beginning of 2001 are to the case number, not to the page
number. The particular series of law reports cited in this work and which are affected by this
change are the Criminal Appeal Reports (Cr.App.R.), the Criminal Appeal (Sentencing) Reports
(Cr.App.R.(S.)). the Road Traffic Reports (R.T.R.), the Administrative Court Digest and the
European Human Rights Reports (E.H.R.R.).

The case number assigned by Sweet & Maxwell is distinct from, and bears no relation to, the
neutral citation number: see Practice Direction (Judgments: Form and citation) [2001] 1
W.L.R. 194.
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