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PREFACE

We have tried in this edition to freshen the material while at the same time main-
taining close continuity with it. Thus we have left unaltered the basic organiza-
tion, tone, and perspective of the book. We have replaced relatively few of the
major cases, only doing so to improve teachability or to introduce new develop-
ments. Most of the changes have been in the reorganization of some chapters and
in the Notes and Problems, where we try to present the most interesting ideas in
the non-case literature, as well as new issues of importance.

Why substantive criminal law? We conceive of a criminal law course as serving
the ends of both general legal education and training in the criminal law in par-
ticular. There are, as we see it, three chief ways the course can contribute to the
general legal education of the law student. One way is to provide a vehicle for
the close reading of statutory texts — primarily the Model Penal Code, but also
state statutory formulations — to help balance the emphasis on case law in the
first-year curriculum.

The second way is to introduce the student to the operation of a system of rules
and principles designed to apportion blame and responsibility in accordance
with our moral norms, subject to the practical restraints of a functioning system.
While the criminal law is the primary institution serving this function, fault and
wrongdoing each play a role in determining liability throughout the law. Hence
some understanding of the analytical elements in assessing blame for a person’s
conduct or for the conduct of another, and of the concepts of excuse and justi-
fication, is an important element in a lawyer’s legal education.

The third way the criminal law course serves the purposes of general legal ed-
ucation is by enlarging insight into the potentialities and limitations of the law
as an instrument of social control. We have in mind the hard problems en-
countered in using the law for this purpose: the difficulty of giving legal form to
the compromises made necessary when goals conflict; the creation of institu-
tional arrangements — judicial and administrative — appropriate to the goals
sought; the limitations — moral and practical — on the use of the law as a means
of social control; the relation of legal controls to other social processes.

The substantive criminal law provides an unusually suitable introduction to
these pervasive problems of the law. The ends criminal law serves involve social
and human values of the highest order. Its means, entailing the imposition of
brute force on the lives of individuals, are potentially the most destructive and
abusive to be found within the legal system. The issues it raises and the setting
in which it raises them are compelling and vivid. Its institutions are acutely con-
troversial and often controverted. And one of its underlying themes is the mo-
mentous issue of the reconciliation of authority and the individual. As Professor
Herbert Wechsler has written:

XXXi



xxxii Preface

Whatever views one holds about the penal law, no one will question its importance
in society. This is the law on which men place their ultimate reliance for protection
against all the deepest injuries that human conduct can inflict on individuals and
institutions. By the same token, penal law governs the strongest force that we per-
mit official agencies to bring to bear on individuals. Its promise as an instrument of
safety is matched only by its power to destroy. If penal law is weak or ineffective, ba-
sic human interests are in jeopardy. If it is harsh or arbitrary in its impact, it works
a gross injustice on those caught within its toils. The law that carries such respon-
sibilities should surely be as rational and just as law can be. Nowhere in the entire
legal field is more at stake for the community or for the individual.’

What of the course’s narrower purpose of training students in the criminal law
in particular? Here there are two main pedagogic objectives. One is to furnish a
solid foundation for those who will, in greater or lesser degree, participate di-
rectly in the processes of the criminal law. This foundation does not require mas-
tery of the full range of technical skills and information held by the practicing
criminal lawyer or administrator, but rather the development of confidence in
handling principles and rules — judge-made or statutory — through knowledge
about the larger implications of the doctrines and institutions of the criminal
law. The second purpose is to create in law school graduates who will have little
occasion to practice criminal law an understanding of the problems of the crim-
inal law. As influential members of their communities — and more directly as
Jjudges, legislators, or teachers — lawyers versed in the principles of criminal law
can bring an informed intelligence to the challenge of solving some of the most
vexing problems of our times.?

Revisions for the seventh edition. In the procedural sections (Chapter 1), we
have streamlined the materials but have retained those fundamentals of crimi-
nal trial procedure that we consider essential for understanding the issues in sub-
stantive criminal law (rules of evidence, burden of proof, presumptions, and the
role of the jury). These topics can now be covered in several classes. We believe
that a brief but intensive treatment of this material at the outset of the course
adds immeasurably to the student’s appreciation of the concrete setting in
which substantive law issues arise and the practical considerations that so often
influence those debates. We have retained in Chapter 1 a substantial but more
tightly edited section dealing with the ethical responsibilities of the criminal de-
fense attorney. The themes of this section are central to the study and practice
of law, and we believe that students can profit from exposure to these themes
early and often in their legal education.

The growing complexity and importance of sentencing procedure and sen-
tencing guidelines pose a dilemma for an introductory criminal law course. The
subject is too important to be ignored but too complex to be covered compre-
hensively. We have sought to strike an appropriate balance by providing in Chap-
ter 2 both a textual summary of current sentencing procedures and a principal
case that can serve as a focal point for discussion in class. Though brief and tightly
edited, the material is sufficient to illustrate for students the mechanics of how
guidelines work, as well as the tough jurisprudential issues underlying them.

1. Herbert Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 1087-98
(1952).

2. For a fuller discussion of the role of the criminal law course in a law school curriculum, see
Sanford H. Kadish, Why Substantive Criminal Law — A Dialogue, 29 Clev. St. L. Rev. 1 {1980).
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In the substantive sections we have updated the cases, added Notes and Prob-
lems dealing with issues of current concern, and done some reorganization of the
material. For example, we have tried in the provocation section and the men-
tal disorder chapter to tighten (as well as lighten) the presentation of material,
and in the rape chapter to cover some of the expanding issues, as well as to per-
mit sustained attention to statutory drafting and interpretation. Among the new
principal cases are City of Chicago v. Morales (vagueness and new strategies of
policing); Commonwealth v. Fischer (mistake of fact in rape); State v. Guthrie
(premeditation); People v. Kevorkian (assisted suicide and causation); Public
Committee Against Torture v. State of Israel (necessity defense); and Washington
v. Glucksberg (euthanasia).

As in previous editions, the substantive materials continue to focus on im-
parting an understanding of what is often called the “general part” of the crim-
inal law — that is, those basic principles and doctrines that come into play across
the range of specific offenses (for example, actus reus, mens rea, and the vari-
ous justifications and excuses). We believe that mastery of the detailed elements
of many particular crimes is not an appropriate goal for a basic criminal law
course. Nevertheless, we have found that understanding of the basic principles
is enhanced by testing their applications and interactions in the context of par-
ticular offenses. Accordingly, we examine in detail three offense categories: rape
(Chapter 4), homicide (Chapter 5), and theft (Chapter 9). The chapter on rape
provides an opportunity to focus on the definitional elements of a major crime
in a context that has become the focus of acute controversy because of chang-
ing perceptions and changing social values. The theme of the homicide chapter
is the task of legislative grading of punishment in a particularly challenging area.
The theft chapter explores the significance of history and the continued impact
of old doctrinal categories on the resolution of thoroughly modern difficulties
in defining the boundaries of the criminal law.

Use of the materials in diverse teaching formats. Over the years, law schools
have experimented with a variety of formats for the basic criminal law course.
Although the year-long five- or six-hour course remains common, some schools
offer criminal law as a four- or even three-hour course, and some schedule the
course in the first or second semester or even in the second or third years. Un-
der these circumstances, a short book designed to be taught straight through,
withoutadjustments or deletions, is bound to prove unsatisfactory for many users.
In preparing the seventh edition, we have sought to edit the materials tightly
enough to avoid significant surplusage for the average course, but we have not
attempted to preempt all possible judgments about inclusion and exclusion.
Rather, we thought it essential to allow for teachers to select topics that ac-
cord with their own interests and with the curricular arrangements at their own
schools. Thus, we have aspired to create a flexible teaching tool, one that re-
flects the rich diversity of the subject. For the five- or six-hour, year-long course,
the book can be taught straight through, perhaps with some minor deletions.
For a four-hour course, and especially in the case of a three-hour course, sub-
stantial omissions will be necessary. The Teachers Manual presents detailed sug-
gestions for appropriate coverage and focus, together with specific suggestions
for sequencing and class-by-class assignments.

Collateral Reading. There are a number of useful readings for students inter-
ested in pursuing further the questions developed in this casebook. Some of the
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suggestions that follow may no longer be in print, but they are available in vir-
tually all law libraries.

Comprehensive Works: The following publications should be of considerable use
to the student:

American Law Institute, Model Penal Code and Commentaries (1980-1985). This
is a 6-volume set containing the text and supporting commentaries of the
Model Penal Code. The commentaries constitute the most comprehensive
available examination of the American substantive criminal law.

Encyclopedia of Crime and Justice (S. H. Kadish ed., Macmillan and Free Press,
1983). This work contains relatively short treatments, written by experts
for the general lay reader, on virtually all the subjects covered in this case-
book. It should prove particularly helpful for orientation and perspective.
A second edition is in preparation under the editorship of Professor Joshua
Dressler.

Textbooks: There are several conventional textbooks that are useful for review

purposes:

Wayne LaFave, Criminal Law (West Publishing Co., 3d ed. 2000). A widely
used hornbook; comprehensive and heavily footnoted.

Joshua Dressler, Understanding Criminal Law (Matthew Bender, 2d ed. 1995).
A shorter textbook, available in paperback; its coverage largely focuses on
the subjects covered in this casebook.

In addition, students may wish to consult English materials. Professor Glan-
ville Williams has written two outstanding accounts of the criminal law: Criminal
Law: The General Part (2d ed. 1961) and Textbook of Criminal Law (2d ed. 1983).
The latter addressed specifically to law students.

Monographs: The following books deal selectively with aspects of the crimi-
nal law:

George Fletcher, Rethinking Criminal Law (Little, Brown, 1978): A compar-
ative and theoretical treatment of the criminal law that is critical of domi-
nant thinking in the field. See also Fletcher’s more recent Basic Concepts of
Criminal Law (Oxford Univ. Press, 1998).

H. L. A. Hart, Punishment and Responsibility (Oxford University Press, 1968):
A collection of powerfully argued essays that have had a great influence on
contemporary thinking concerning issues of punishment and excuse.

Sanford H. Kadish, Blame and Punishment— Essays in the Criminal Law
(Macmillan, 1987): Authored by one of the editors of this casebook, a col-
lection of essays, most of which grew out of the experience of teaching
prior editions.

Herbert Packer, The Limits of the Criminal Sanction (Stanford, 1968): A classic
treatment of the problems of criminalization and the theory of punishment.
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Style. Citations in the footnotes and text of extracted material have been omit-
ted when they did not seem useful for pedagogical purposes, and we have not
‘used ellipses or other signals to indicate such deletions. Ellipses are used, how-
ever, to indicate omitted text material. Where we have retained footnotes in
readings and quotations, the original footnote numbers are preserved. Our own
footnotes to excerpts and quotations from other works are designated by letters,
while footnotes to our own Notes are numbered consecutively throughout each
chapter.
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addition, we wish to express our thanks to a number of people who have pro-
vided invaluable assistance to each of us:

To Ms. Amatullah Alaji-Sabrie (Berkeley), and Ms. Brenda Burns and
Ms. Sharon Mikulich (Chicago) for their excellent secretarial support.

To our students, Jin Kim and Chandra Fienen (Berkeley) and Greg Brown,
John Pfaff, and Eric Rinehart (Chicago) for their research assistance.

To our wives, June (Berkeley) and Laurie Wohl (Chicago), yet again, for their
cheerful forbearance.

SHK
SIS
February 2001



ACKNOWLEDGMENTS

The authors would like to acknowledge the permission of the authors, publishers, and copy-
right holders of the following publications for permission to reproduce excerpts herein:

Allen, Francis A., The Erosion of Legality in American Criminal Justice: Some
Latter-Day Adventures of the Nulla Poena Principle, 29 Arizona Law Review
387 (1987). Copyright © 1987 by the Arizona Board of Regents. Reprinted
by permission.

Alschuler, Albert W., The Prosecutor’s Role in Plea Bargaining, 36 University of
Chicago Law Review 50 (1968). Reprinted by permission.

American Bar Association, Model Code of Professional Responsibility and Model
Rules of Professional Conduct. Copyright © by the American Bar Associa-
tion. All rights reserved. Reprinted with permission.

American Law Institute, Model Penal Code and Commentaries (Tentative Drafts
No. 4, 1955, No. 10, 1960). Copyright © 1955, 1960 by the American Law In-
stitute. Reprinted by permission of the American Law Institute.

American Law Institute, Model Penal Code and Commentaries (1985). Copy-
right © 1955, 1960, 1962, 1980, 1985 by the American Law Institute. Re-
printed by permission of the American Law Institute.

Andenaes, Johannes, General Prevention — Illusion or Reality?, 43 Journal of
Criminal Law, Criminology & Police Science 176 (1952). Reprinted by spe-
cial permission of Northwestern University School of Law.

Andenaes, Johannes, The General Preventive Effects of Punishment, 114 Uni-
versity of Pennsylvania Law Review 949 (1966). Copyright © by the Univer-
sity of Pennsylvania Law Review and reprinted with their permission and
that of Fred B. Rothman & Co.

Armour, Jody D., Race Ipsa Loquitur: Of Reasonable Racists, Intelligent Beye-
sians, and Involuntary Negrophobes, 46 Stanford Law Review 781 (1994).
Copyright © 1994 by the Board of Trustees of the Leland Stanford Jr. Uni-
versity and reprinted with their permission and that of Fred B. Rothman
& Co.

Ashworth, A. J., The Doctrine of Provocation, 35 Cambridge Law Journal 292
(1976). Copyright © 1976 by Cambridge University Press. Reprinted with
the permission of Cambridge University Press.

Austin, J. L., A Plea for Excuses, 57 Proceedings of the Aristotelian Society
(1956-1957). Copyright © 1956 by The Aristotelian Society. Reprinted by
courtesy of the editor.

Bedau, Hugo, Innocence and the Death Penalty, The Death Penalty in America:
Current Controversies (H. Bedau ed., 1997). Reprinted by permission of
Oxford University Press.

XXXvii



xxxviii Acknowledgments

Berger, Joseph, Goetz Case: Commentary on Nature of Urban Life, The New
York Times, June 18, 1987. Copyright© 1987 by the New York Times Com-
pany. Reprinted by permission.

Boldt, Richard, The Construction of Responsibility in the Criminal Law, 140
University of Pennsylvania Law Review 2245 (1992). Copyright © the Uni-
versity of Pennsylvania Law Review and reprinted by their permission and
that of Fred B. Rothman & Co.

Brickey, Kathleen, Rethinking Corporate Liability Under the Model Penal Code,
19 Rutgers Law Journal 593 (1988). Reprinted by permission.

Brown, Sharon Morey & Nicholas J. Wittner, Criminal Law (1978 Annual Sur-
vey of Michigan Law), 25 Wayne Law Review 335 (1979). Reprinted by
permission,

Bucy, Pamela H., Corporate Ethos: A Standard for Imposing Corporate Criminal
Liability, 75 Minnesota Law Review 1095 (1991). Reprinted by permission.

Butler, Paul, Racially Based Jury Nullification: Black Power in the Criminal Jus-
tice System, 105 Yale Law Journal 677 (1995). Reprinted by permission of
The Yale Law Journal Company and William S. Hein Company from The
Yale Law Journal, Vol. 105, pages 677-725.

Carter, Stephen L., When Victims Happen to be Black, 97 Yale Law Journal 420
(1988). Reprinted by permission.

Chapman, Stephen, Court Upholds America’s Right to Hang Out, excerpts from
article appearing on June 13, 1999. Copyrighted 1999, Chicago Tribune
Corporation. All rights reserved. Used with permission.

Coffee, Jr., John C., Hush!: The Criminal Status of Confidential Information
After McNally and Carpenter and the Enduring Problem of Overcriminali-
zation, 26 American Criminal Law Review 121 (1988). Reprinted with per-
mission of the publisher, Georgetown University and American Criminal
Law Review. Copyright © 1988.

Cohen, Morris, Moral Aspects of the Criminal Law, 49 Yale Law Journal 987, 1012-
1014 (1940). Reprinted by permission of Yale Law Journal and Fred B. Roth-
man & Co.

Coleman, Doriane, Individualizing Justice Through Multiculturalism: The Lib-
erals’ Dilemma. This article originally appeared at 96 Columbia Law Review
1093 (1996). Reprinted by permission.

Comment on Stephenson, 31 Michigan Law Review 659 (1933). Reprinted by per-
mission of the Michigan Law Review.

Conley, John, William M. O’Barr, E. Allen Lind, The Power of Language: The Pre-
sentational Style in the Courtroom. [1978] Duke Law Journal 1375. Copy-
right © 1978 by Duke University School of Law. Reprinted by permission.

Dan-Cohen, Meir, Actus Reus, in 1 Encyclopedia of Crime and Justice 15 (1983).
Copyright © 1983 by The Free Press. Reprinted by permission of The Gale
Group.

Delgado, Richard, “Rotten Social Background™: Should the Criminal Law Recog-
nize a Defense of Severe Environmental Deprivation?, 3 Law and Inequal-
ity 9 (1985). Reprinted by permission.

Denning, Alfred T., Freedom Under the Law (1949). Reprinted by permission
of Sweet & Maxwell Ltd.

Devlin, Sir Patrick, The Enforcement of Morals (1959). Copyright © 1959 by Ox-
ford University Press. Reprinted by permission of Oxford University Press.



Acknowledgments XXxix

Dilulio, Jr., John, Prisoners Are A Bargain By Any Measure, excerpts from an ar-
ticle appearing January 16, 1996. Copyright © 1996 by the New York Times
Company. Reprinted by permission.

Donohue, John J. & Peter Seligman, Allocating Resources among Prisons and So-
cial Programs in the Battle against Crime, 27 J. Legal Stud. 1 (1998). Copy-
right © 1998 by The University of Chicago. All rights reserved.

Dressler, Joshua, Rethinking Heat of Passion: A Defense in Search of a Rationale,
73 Journal of Criminal Law and Criminology 421 (1982). Reprinted by spe-
cial permission of Northwestern University School of Law, Journal of Crimi-
nal Law and Criminology.

Durkheim, Emile, The Division of Labor in Society (George Simpson translator
1964). Reprinted with the permission of The Free Press, a division of Simon
& Schuster, Inc.

Dworkin, G. & G. Blumenfeld, Punishments for Intentions, 75 Mind 396 (1966).
Copyright © 1966 by Oxford University Press. Reprinted with permission of
Oxford University Press.

Edgar, Harold, Mens Rea, in 3 Encyclopedia of Crime and Justice, Copyright
© 1983 by The Free Press. Reprinted by permission of The Gale Group.

Estrich, Susan R., Defending Women, 88 Michigan Law Review 1430 (1990). Re-
printed by permission.

Estrich, Susan R., Palm Beach Stories, 11 Law & Philosophy 5 (1992). Reprinted
with kind permission of Kluwer Academic Publishers.

Estrich, Susan R., Real Rape (1987). Reprinted by permission of the publishers,
Cambridge, Mass: Harvard University Press. Copyright © 1987 by the Presi-
dent and Fellows of Harvard College.

Faigman, David, (Note), The Battered Women Syndrome and Self-Defense, 72
Virginia Law Review 619 (1986). Reprinted with permission of the Virginia
Law Review and Fred B. Rothman & Co.

Fischel, Daniel R. & Alan O. Sykes, Civil RICO After Reves: An Economic Com-
mentary, [1993] Supreme Court Review 157. Copyright © 1995 by The Uni-
versity of Chicago. All Rights Reserved. Reprinted by permission.

Fletcher, George P., Blackmail: The Paradigmatic Crime, 141 University of Penn-
sylvania Law Review 1617 (1993). Copyright © by the University of Pennsyl-
vania Law Review and reprinted by their permission and that of Fred B.
Rothman & Co.

Fletcher, George P., Reflections on Felony-Murder, 12 Southwestern University
Law Review 413 (1981). Reprinted by permission.

Fletcher, George P., Rethinking Criminal Law (1978). Copyright © 1978 by
George P. Fletcher. Reprinted by permission of Aspen Law and Business
Publishers and the author.

Frankel, Marvin, excerpts from Criminal Sentences: Law Without Order (1973).
Copyright © 1972, 1973 by Marvin E. Frankel. Reprinted by permission of
Hill & Wang a division of Farrar, Straus & Giroux.

Freedman, Monroe H., Lawyers’ Ethics in an Adversary System (1975). Reprinted
by permission of the author.

Ginsburg, Douglas and Paul Schechtman, Blackmail: An Economic Analysis of
the Law, 141 University of Pennsylvania Law Review 1873 (1993). Copyright
© by the University of Pennsylvania Law Review. Reprinted by permission of
University of Pennsylvania Press and Fred B. Rothman & Co.



x1 Acknowledgments

Goodhart, Arthur, Possession of Drugs and Absolute Liability, 84 Law Quarterly
Review 382 (1968). Reprinted by permission of Sweet & Maxwell Ltd.
Gordon, Margaret T. and Stephanie Riger, The Female Fear: The Social Cost of
Rape (1991). Reprinted with the permission of The Free Press, A Division
of Simon & Schuster, Inc. Copyright © 1989 by Margaret T. Gordon and

Stephanie Riger.

Gordon, Wendy J., Truth and Consequences: The Force of Blackmail’s Central
Case, 141 University of Pennsylvania Law Review 1741 (1993). Copyright ©
by the author and reprinted with her permission and that of University of
Pennsylvania Law Review and Fred B. Rothman & Co.

Hall, Jerome, Theft, Law and Society (2d ed. 1952). Published by Michie, Bobbs-
Merrill, Inc. Reprinted by permission of the publisher and the author.
Harcourt, Bernard, The Collapse of the Harm Principle, 90 Journal of Crim-
inal Law and Criminology 109 (1999). Reprinted by special permission
of Northwestern University School of Law, Journal of Criminal Law and

Criminology.

Hart, H. L. A., Legal Responsibility and Excuses, In Determinism and Freedom
(1958) (ed. Sidney Hook). Copyright © 1958. Reprinted by permission of
Ernest Hook, MD.

Hart, H. L. A,, Law, Liberty and Morality (1963). Reprinted by permission of
Stanford University Press.

Hart, H. L. A. & A. Honoré, Causation in the Law (2 ed. 1985). Reprinted by per-
mission of Oxford University Press.

Hazard, Geoffrey C., Jr., Criminal Justice System: Overview, in 2 Encyclopedia
of Crime and Justice 450 (1983). Copyright © 1983 by The Free Press. Re-
printed by permission of Simon & Schuster Macmillan.

Hill, Alfred, Vagueness and Police Discretion: The Supreme Court in a Box, 51
Rutgers Law Review 1289 (1999). Reprinted by permission.

Holtzman, Elizabeth, Premenstrual Symptoms: No Legal Defense, 60 St. Johns
Law Review 712 (1986). Reprinted by permission.

Horder, Jeremy, Provocation and Responsibility (1992). Copyright © 1992. Re-
printed by permission.

Hughes, Graham, Criminal Responsibility, 16 Stanford Law Review 470 (1964).
Copyright © 1964 by the Board of Trustees of the Leland Stanford Jr. Univer-
sity and reprinted with their permission and that of Fred B. Rothman & Co.

Husak, Douglas N. & George C. Thomas, III, Date Rape, Social Convention and
Reasonable Mistakes, 11 Law & Philosophy 95 (1992). Reprmted with kind
permission of Kluwer Academic Publishers.

Jeffries, John Calvin, Jr. & Paul B. Stephan, Defenses, Presumptions and Burdens
of Proof in the Criminal Law, 88 Yale Law Journal 1325 (1979). Reprinted
by permission of The Yale Law Journal Company and William S. Hein Com-
pany from The Yale Law Journal, Volume 88, pages 1325-1347.

Johnson, Phillip E., Strict Liability: The Prevalent View, in 4 Encyclopedia of
Crime and Justice 1518 (1983). Copyright © 1983 by The Free Press. Re-
printed by permission.

Johnson, Phillip E., The Unnecessary Crime of Conspiracy, 61 California Law
Review 1137 (1973). Copyright © 1973 by the California Law Review, Inc.,
Reprinted by permission of Fred B. Rothman & Company.

Kadish, Sandford H., Letting Patients Die: Legal and Moral Reflections, 80 Cali-



