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Foreword

I am delighted to have been asked by the authors to write this
foreword, first because I know from working with them that they
both have a deep knowledge of their subject, and secondly because
of my own conviction that wider application partnering and alli-
ancing can bring enormous benefits to the construction industry in
both the public and private sectors.

This conviction is borne out by my own direct experience of
alliancing. In the early 1990s I was fortunate to lead the BP team
charged with finding an economic way of developing the Andrew
oilfield in the North Sea. There is no doubt that one of the major
factors in the outstanding results that were ultimately achieved—
See Chapter 1-—was the decision to execute the project via the
innovative Andrew alliance that brought BP and seven contractors
together in a co-operative approach. Following Andrew, the four
years I spent as a BP global and worked with project teams in
various parts of the world to set up a number of successful alli-
ances further strengthened my conviction that alliancing offered
significant tangible benefits both to BP and just as important, to
the contractors.

Few people, if any, would find it easy to refute the simple
assertion on which partnering and alliancing is based, namely:

*co-operation must be better than conflict.”

However conflict (or ‘“adversarialism™ as it is sometimes
described) in the construction industry is deeply rooted having
been carefully, if perhaps unintentionally, nurtured over many

years and eradicating it has perhaps proved somewhat more dif-
ficult than some would have imagined.
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However it has become more and more widely recognised that the
unproductive cost of delivering construction projects within such a
culture cannot be sustained either by individual private companies,
public bodies or indeed national economies. There seems little
doubt that this is the primary reason why partnering has developed
and found increasing application over recent years. Having been
initially developed and applied largely in the private sector in the
UK, the concept has been gaining much more explicit support
from Government in recent years and consequently increasing
application in the public sector.

Nevertheless, and despite many partnering successes. failures of
projects conducted under such arrangement continue to be
reported. Almost invariably these failures are attributed to part-
nering or alliancing per se. In my view and experience this is rarely
the reality and the underlying reason is more likely to lie in those
involved having had a poor or superficial understanding of what is
required to create a successful partnering arrangement.

A proper and full understanding of the concept in its various
forms is an essential pre-requisite of success. An important part of
this is first recognising that there are alternative forms of part-
nering available and that each has advantages and disadvantages
that must be carefully weighed before deciding which to adopt.
Perhaps of even greater importance is the need to recognise that
every form of partnering entails specific issues that must be
addressed during the process of setting up the arrangement if
success is to be achieved.

The publication of this book is particularly relevant in this
context. Its specific value lies in the fact that the authors do not
present a single “recipe” for partnering. Rather, the emphasis is on
stressing that a wide range of alternatives are available and are
being practiced. Perhaps for the first time, here is a volume which
gives a succinct but nevertheless excellent description of each of
these alternative forms of partnering. This is augmented with clear
descriptions of alternative contract structures and contracts. Of
particular value I believe are the authoritative critiques of various
standard forms of contract covering partnering which have become
available in recent years. Refreshingly, and usefully, the authors
get behind the hype generated by those who have produced such
standard forms and draw attention to potential weaknesses within
them.

The volume also comprehensively covers the extremely impor-
tant issue of remuneration and incentive schemes and has an
excellent and very informative chapter on the interpretation of
contract terms. The remaining chapters each of which deals with a
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specific topic such as intellectual property rights and dispute
resolution amongst others are all equally relevant and clear.

As a legal layman, I believe this book will prove to be invaluable
to all legal and perhaps more importantly, non-legal personnel
who are contemplating entering into partnering or alliancing
arrangements. It will be equally valuable to existing proponents of
partnering.

The book focuses on legal and contractual aspects of partnering
and I know that there are those who feel—most notably Sir John
Egan—that it should be possible to dispense with contracts for
partnering on projects. I do not share this view for three main
reasons other than those which can be put forward from a purely
business and legal perspective:

First, I am convinced that much of the conflict seen on
construction projects stemmed not so much from the exis-
tence of a contract as from a lack of sufficient clarity and
precision in its wording and omissions in its content.

Secondly, as someone who pioneered alliancing and has set
up successful alliances for oil and gas projects in the North
Sea and for other projects in a variety of industries around
the world, 1 am convinced that the very process of devel-
oping contracts that are clear and unambiguous and during
which all of the major and key issues are addressed by the
participants is an extremely powerful factor in building the
personal and corporate relationships and commitment that
lie at the heart of all successful partnering projects.

Thirdly, the joint creation of the contracts and the knowl-
edge that all the important issues have been addressed and
are appropriately covered in the contracts is of particular
value in building trust between the participants.

I should perhaps note that the above pre-supposes that com-
panies and other entities entering into partnering arrangements
will be wise enough directly to involve senior managers in devel-
oping contracts rather than leaving this entirely to project pro-
fessionals and lawyers. Conversely it also pre-supposes that senior
managers will be wise enough to involve their legal experts. Irre-
spective of who is involved this book will provide a comprehensive
guide to all the issues that have to be addressed.

Many assertions are made regarding the relative effectiveness of
the various forms and contractual structures but ultimately it is for
Individual companies, public bodies and other entities to decide
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for themselves which, if any, form of partnering they will adopt.
For my own part I am very clear that, properly conceived, devel-
oped and executed, all of them offer a better way of undertaking
construction projects and with lower levels of associated risk than
do the more traditional approaches to contracting.

Transforming the concept of partnering into reality and apply-
ing it successfully to projects is vital if the benefits that it can bring
are to be realised. Those genuinely interested in doing so will seek
out and use all the resources that are available and they will
recognise that this book is a particularly valuable resource.

Bob Scott MBE, BSc CEng MICE
Director, APP Consultants



Preface

We were delighted to be invited by Sweet & Maxwell to write this
book on partnering and alliancing in the construction industry.
There are, of course, some excellent practical guides available,
which address the implementation of partnering arrangements, a
number of which we have referred to. What this guide aims to do is
to look at partnering and alliancing from a legal standpoint. We
consider, for example, the different structures for partnering and
alliancing in a legal context and look at a number of terms which
commonly appear in partnering and alliancing agreements. We
have included some comments on the standard forms currently
available in the UK and have a chapter devoted to the inter-
pretation of contract terms generally. We then address a number of
specific topics including intellectual property and confidentiality,
information flows, staff issues, procurement and dispute
resolution.

It will be apparent from this summary that partnering and
alliancing raises a number of discrete legal issues. We have not
attempted to address these in great depth as there are excellent
textbooks available devoted to each topic. Instead we have
attempted to bring together in this book the key points from each
area of relevance to partnering and alliancing arrangements. The
book is intended for both lawyers and non- lawyers. Our aim as far
as possible, is to be practical and with that in mind we have
included as an appendix a checklist of issues that those considering

entering into partnering and alliancing arrangements may wish to
consider.

Sally Roe and Jane Jenkins
July 2003
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