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Preface

In some ways it is a pleasure to be able to publish a selected portion of one’s
scholarly production. Partly this book responds to requests from various
persons to make some of these articles more accessible through a collection
such as this. Over several decades, some of these works were published in
journals or volumes which are not as readily available in some libraries of
the world as might be desired. Also, this book brings together a number of
works on related topics to provide more convenient access and therefore a
better opportunity to detect general trends running through them as well
as to compare a single author’s approaches to various subject matters.

However, the task of producing this volume proved much more difficult
than anticipated. Primarily this was due to the difficulty of selection from
an extensive list, which even when pared severely resulted in too much
material for a reasonable volume. Thus, this volume can in no way be
considered as a complete representation of my work. The initial selection
criteria focused on works which were as relevant to scholars and policy-
makers today as they were when first published. But even that list proved
far too long, so other criteria had to be used to influence the final selection.
An author’s pride in the works he produced became an obstacle to over-
come, and works which seemed sometimes too focused on relatively nar-
row issues (even though still relevant) were subject to exclusion, as were
works which were relatively accessible to the likely audience having ap-
peared in journals which would be most likely to be found in relevant
libraries around the world. No attempt was made to make this volume a
“complete” account of the subject matter in the sense of an embracing
logical outline. Readers will need to address this author’s books for such
approach, and the selection for presentation here avoided material pub-
lished in books which are separately available.

But as is often the case with scholarship developed over a period of time,
some innovative and relatively unique ideas get expressed in shorter pub-
lished works that do not necessarily fit into the scheme of a larger book
manuscript. These thoughts thus also motivated some of the selection
decisions made for this volume. A brief select bibliography of my work is
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viii Preface

included at the end of this volume to lead interested readers to other
material of mine, while also including in such bibliography all the works
excerpted in this volume.

For the most part the works included in whole or in part speak for
themselves. I have not tried to change or update these texts, which are
reproduced as near to those as originally published as feasible (except for
omissions which are noted with ellipses). The references in the footnotes
have been updated to ensure consistency throughout the volume.

The book is logically divided into six parts. Each work presented or
excerpted is a chapter for this book, no matter how short, and these
chapters are grouped under the six parts according to subject matter that
ties them together. I have written a short introduction for each part, to
explain how the articles interrelate, and in some cases to provide some
current background information to help the reader understand the particu-
lar chapters grouped under a part.

Part I is an introduction and overview designed to set the stage or
context for the subject of international economic law. This text is drawn
from a relatively recent article of mine, as described at the outset of Part I.

Part II contains subject matter about the General Agreement on Tariffs
and Trade (GATT, predecessor to the WTO) and the peculiar origin of
GATT which shaped its history so deeply.

Part I11 presents several articles on particular trade policy fundamentals.
This part could obviously be much longer, but a reader interested in other
trade policy issues will need to address various chapters in several of my
books.

Part IV then collects several articles about the dispute settlement system,
both under GATT and now under the WTO Agreement and texts. These
procedures are in many ways the central legal feature of these institutions.
No attempt is made here to give the details of the procedure or to cover all
features both under GATT and under the WTO. Rather, the articles here
probe certain fundamental jurisprudential issues relating to those pro-
cedures.

Part V turns to a broader context, and particularly deals with the
relationship of international economic law (including the GATT and the
WTO) to the laws and constitutions of nation-states. Again, the approach
is to probe certain fundamental policy and jurisprudence issues, while not
trying to explain the details of the national laws.

Finally, Part VI draws some conclusions and perspectives, partly in the
context of the completion of the Uruguay Round of trade negotiations and
the creation of the World Trade Organization, perhaps the supreme ac-
complishment of the Uruguay Round.
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Part I

A view of the landscape

An essay of mine written for the first issue of a new Journal of Interna-
tional Economic Law sets out the context of this subject matter and
develops some of the policy objectives which influence this subject. The
first part of this essay neatly summarizes my views which would introduce
this volume. The last part of this essay, by contrast, neatly summarizes
some of my current views about the ongoing direction of the world
trading system and the WTO. This last part thus provides a nice ending to
this volume, and readers will find that at the end of Part VI, so that this
single essay becomes the “bookends” to this endeavor.






1 Global economics and international
economic law

1. The global economic landscape and implications of
interdependence: of stock markets, bananas, and pumpkins

It surprises few people today to see comments about the profound and
growing extent of international economic interdependence and linkages.
The causes of these developments are numerous: incredible advances in
efficiency of communication, extraordinary reductions in transport costs,
growing prevalence of instant tele- and cyber-transactions, treaty and
other norms causing reduction of governmental barriers to trade, an
economic climate more favorable to principles of market economics, cross-
border influences of competition which have driven increases in produc-
tion and service efficiencies, and, last but not least, the blessing of relative
peace in the world.

Manifestations of this “globalization” abound: stock market trends that
flow quickly around the world; impacts of national government monetary
and fiscal decisions; effects of fraud within certain banking or other finan-
cial enterprises; worries about health and safety of products moving across
borders such as foodstuffs, pharmaceuticals, machinery, appliances; effects
of governmental mismanagement and sometimes corruption; worries
about the power of nongovernment and private enterprises and their
capacity in some cases to operate on the global economy while largely
ignoring particular national governmental regulatory protections; and
flows of “cultural” influences involving various media often moving swiftly
with new communication techniques to transmit music or drama across
borders (with substantial economic implications and other effects, even to
cause a new taste in Paris for Halloween pumpkins!). A road-map of the
various links and cause-effects of a multitude of economic actions becomes
an impenetrable maze of pathways, commonly without clear guidebooks
to assist their understanding.

Almost every conceivable type of government economic regulation now

* This chapter is based on John H. Jackson, “Global Economics and International Economic
Law” (1998) 1 Journal of International Economic Law 1-23.



4 A view of the landscape

must take account of the international and competitive implications of its
activity, and often national government officials feel frustrated at their
relative inability to control economic forces that vitally affect their consti-
tuents and prevent fulfillment of official goals and promises on behalf of
their constituents. Sometimes governments are tempted to utilize their
power to influence economic forces to benefit better their own constituents
at the expense of other societies (a beggar-thy-neighbor approach). In some
of these cases competition among governments to capture such benefits
can result in damaging the welfare of all participants — a phenomenon
suggesting a “prisoner’s dilemma” analysis. One astute experienced politi-
cal leader has said: “All politics is local.”! But another astute economic
writer has noted: “All economics is international.”? When juxtaposed, these
pithy comments reflect some of the policy dilemmas with which political
leaders must grapple.

In recent years, particularly, as the Cold War and its threat of major
disaster seems to have receded, there has been much discussion and speech-
making about the shifting emphasis from “geo-politics” to “geo-econ-
omics” (or some would say to the game of “geo-monopoly”). News media
attention has begun to refocus on economic matters, with front page
attention given to international trade, legislative initiatives relating to
trade, problems of food safety, World Trade Organization (WTO) cases
about bananas, the activity of financial institutions such as the World Bank
or the International Monetary Fund (IMF), and many other economic
subjects relating to investment, competition policy, etc. Scholarly efforts
and governmental policy studies have also been giving increased attention
to the problems mentioned above. Nevertheless, the careful observer is
struck by how much we do not know, and how often scholarship and
studies seem only to repeat the obvious or emphasize advocacy of precon-
ceived positions or struggle without adequate empirical data on which to
make judgments.? Very high government officials have been known to
disparage solidly accepted economic wisdom or make statements about
legal norms that are misleading or plain wrong. It seems clear to this
observer that there is great need and opportunity for reflective scholarly
attention to many different systemic and “constitutional” issues about our
globalized economy.

The degree to which treaties and international law now appear to
“intrude” on national and subfederal government decision-making seems

! See Tip O’Neill and Gary Hymel, All Politics is Local (1994).

2 Peter F. Drucker, “Trade Lessons from the World Economy” (1994) Foreign Affairs 99.

3 See, for example, the papers delivered at a conference at Harvard University Center for
Business and Government, October 1995 on “World Trade and Services,” which discuss the
lack of accurate empirical information concerning trade in services.



Global economics and international economic law 5

to support the statements made above. Governments sometimes feel hem-
med in, and sometimes object that they cannot take action sought even by
their democratic constituencies. The North American Free Trade Agree-
ment (NAFTA) in some respects went very far in its measures seeking
national government changes arguably necessary to fulfill the NAFTA
international obligations. This was true for the NAFTA investor protec-
tion rules, and also in relation to environment and labor standards.* World
Trade Organization provisions, perhaps particularly those in the intellec-
tual property agreement’ which require governments to fulfill certain
standards regarding their court systems, and also some of the detailed
agreements relating to services (especially financial services or telecom-
munications),® appear to insert their rules quite deeply into national legal
systems. Of course, one answer to at least some of the criticisms of interna-
tional rules which operate to constrain governments, is that the global
market forces already constrain governments, and sometimes in ways
which are not as healthy as the negotiated treaty text.

The remaining parts of this article will explore some particular facets of
the problems outlined above. Part 2 will note the importance which
significant thinkers and theorists attach to human institutions and the role
of legal rules associated with such institutions.

Part 3 will look at the meaning of the phrase “international economic
law,” noting some of the dimensions of such a subject title, and some of the
difficulties for policy, theoretical, and scholarly work focusing on this
subject. Part 47 will then look at some traditional market economic con-
cepts regarding the role of government action (presumably to enhance the
effective working of markets) and suggest how these concepts are affected
by globalization and the legal rules of international institutions.

Part 5 will briefly reflect on some attributes and activities of existing
international economic institutions, with a focus on the newest and argu-
ably the most important of these, namely the WTO (although most of the
discussion could easily apply to other international economic organiz-
ations). Finally, Part 6 will examine some of the thinking about future
directions of the world trading system and its constitution, and reflect on
the implications of those for scholarship on subjects embraced within the
broad topic of “international economic law.”

4 North American Free Trade Agreement, entered into force January 1, 1994. See especially
chapters 11 and 18, as well as the NAFTA Side Agreements on Labor and Environment.

% Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negoti-
ations, opened for signature April 15, 1994, Marrakesh, Morocco, 33 ILM 1140-1272(1994)
(hereinafter WTO). See WTO Annex 1C, “Agreement on Trade-Related Aspects of Intellec-
tual Property Rights.”

S WTO, Annex 1C (TRIPS) and 1B (Services).

" Parts 4, 5, and 6 of this article are at the end of this volume in chapter 22.



