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1
INTRODUCTION

An important source of information vital to honest government, the en-
forcement of laws, and the protection of the public health and safety
are whistleblowers: employees who disclose violations of law to their
management,’ labor unions, news reporters,” or directly to govern-
mental authorities.? Whistleblowers have significantly contributed to
the enforcement of environmental and nuclear safety laws,* have saved
American taxpayers billion of dollars,® and have exposed and corrected
countless problems within the federal bureaucracy.?

Reaction against whistleblowers has been harsh. They are often subject
to retaliation from their employers. They have been called
“malcontents,” “informants,” ‘“bag ladies,” and ‘“mental health
patients.”” A government official with the responsibility of protecting
whistleblowers recently warned them to “keep quiet” or face getting
“their heads blown off."”®

Litigation in this area is often acrimonious and aggressive. It is not
uncommon for employees’ attorneys to raise serious ethical charges
against corporate law firms.? Litigation can run on for years, and the
costs to both sides have skyrocketed well into the hundreds of
thousands of dollars. The desire of either government or corporate
wrongdoers to cover up the whistleblower allegations can result in ugly
and protracted legal battles.'® In recent testimony, attorneys for a major
utilities law firm that often defends employers in suits against
whistleblowers, plainly admitted that the “‘collateral consequences” of
a court ruling in support of a whistleblower can “dwarf” the actual
liability the employer may face in losing a wrongful termination
dispute.”* Whistleblower cases are hard fought not just because of
animosity which may arise in the course of an employment discrimina-
tion case, but also because of the economic or political impact of the ac-
tual disclosures. Unexpectedly strong backlash from their employers
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and the high cost of litigation have prompted many whistleblowers to
advise their peers: “Forget it!"?

This book will focus on the legal remedies available to employee
whistleblowers. Twenty years ago a landmark article in the Columbia
Law Journal articulated the need for a new tort; a tort action based upon
the wrongful discharge of an employee who testified, or who exposed
corporate corruption, regarding health and safety hazards and other
clear violations of public policy.” Prior to this article one state—
California—had recognized a wrongful discharge tort for such
discharges.” Likewise, the U.S. Supreme Court was on the verge of
recognizing whistleblowing among government employees as a pro-
tected First Amendment activity.’® In the twenty years since these
developments, whistleblower law has begun to come into its own. Ap-
proximately twenty-seven federal statutes were passed explicitly pro-
tecting whistleblowers. The U.S. Constitution and the Federal Civil Ser-
vice Reform Act protect whistleblowers employed by federal, state, and
local government, and a majority of state jurisdictions have altered the
common law to provide for a public policy exception designed to pro-
tect whistleblowers.®

Slowly, society has recognized the value of protecting employees who
disclose public safety and corruption issues. The new tort of wrongful
whistleblower discharge is evolving—and its parameters are maturing.
Presently, there is no agreement among the various states as to what is
protected activity, what type of disclosures constitute legitimate
whistleblowing, what type of damages are recoverable under this new
cause of action, and how overlapping statutes and laws should be inter-
preted. Through the maze of wrongful discharge cases and statutes,
however, clear patterns and principles have emerged. The nature and
scope of whistleblower protection are beginning to take on a clear and
well-defined shape.

In this book we will first go backward and review the jurisprudential
and constitutional roots of whistleblower protection. Second, we will
outline the numerous legal remedies, under both state and federal law,
which prohibit the discharge of employee whistleblowers. Third, we
will present an overview of the practical issues which generally arise in
all whistleblower litigation. The book will conclude with an analysis of
the major controverted issues in this area of the law—specifically the
scope of protected activity, the definition of public policy, and the
federal preemption doctrine.

This is not a book dedicated either to advocating the virtue of
whistleblowing or to explicating the significant social contributions
these employees have had on society. We focus instead on basic legal
principles and laws necessary to adequately understand and litigate a
whistleblower case.
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CONSTITUTIONAL DEVELOPMENT
OF WHISTLEBLOWER
PROTECTION LAW

The constitutional roots of modern whistleblower law derive from a syn-
thesis of two completely independent judicial developments—one in the
law of contempt, and the other in the law of contract. In the late nineteenth
century the employment at-will doctrine was well settled in American law.
Essentially, the employment relationship was contractual in nature and
both the employee and employer had the right to terminate the relationship
for any reason or no reason. Attempts by government to interfere with this
freedom to contract—by passing laws to protect employees, such as eight-
hour-day laws or minimum-wage laws—were regularly found unconstitu-
tional. The concept of employment discrimination was not recognized in
law. At the same time, it was well settled in law that people could not in-
timidate witnesses or parties appearing in court. Such intimidation was il-
legal and the perpetrator was subject to contempt of court—a summary
process that can result in both fines and imprisonment.

Over the years the ironclad at-will doctrine was eroded, and Congress’
power to prohibit certain forms of employment discrimination was constitu-
tionally recognized by the U.S. Supreme Court. Simultaneously, state courts
slowly changed the common law at-will rule. During the 1980s a majority of
state jurisdictions modified the strict at-will doctrine, and carved out a public
policy exception. This exception protects employees from termination if the
discharge is in violation of a state public policy. The public policy exception
to the employment at-will doctrine is summarized by most courts as follows:
An employer may fire an employee for any reason or no reason, but not fora
reason which violates a clear mandate of public policy. Today, whistle-
blowers are regularly protected under both federal statutory and state
statutory, or common law.

As whistleblowers began to receive protection under common law and
statutory remedies, the law of contempt was altered. The historic power
of a court to find persons in contempt for actions which occurred
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outside the geographical location of the court fell into disuse—and in
1941 the U.S. Supreme Court, interpreting the federal contempt laws,
reversed a contempt citation for a person who improperly induced a
litigant to drop his case.! The alleged impropriety occurred beyond the
geographical domain of the courthouse. The Supreme Court reasoned
that this type of misconduct was better adjudicated, not through sum-
mary contempt proceedings, but in formal criminal proceedings, under
existing federal law.? The historic contempt power of the federal courts
was restricted in cases concerning interference with the administration
of justice. Courts stopped utilizing the contempt remedy to protect
witnesses and parties to court proceedings from intimidation which oc-
curred outside the courthouses. The prohibition on witness intimida-
tion remained—only the remedy moved from contempt to more es-
tablished litigation under federal statute, state statute, and common
law. Essentially, the historic contempt power of courts to protect
witnesses has now been merged with state and federal laws, which
have been used effectively to protect both whistleblowers and wit-
nesses.

WITNESS PROTECTION AND THE LAW OF CONTEMPT

The origins of whistleblower law stretch back to antiquity. Although the
rights of employee whistleblowers have only recently received constitu-
tional sanction, the contempt power of courts was used throughout history
to prohibit the harassment of witnesses or parties engaged in judicial pro-
ceedings.” A whistleblower is a witness—an employee who obtains infor-
mation of corporate or government wrongdoing. In most cases
whistleblowers are fired or harassed after they either initiate a suit to vin-
dicate their rights or after they disclose information to a government in-
vestigation, a grand jury, or at a hearing. For example, the first state to pro-
hibit the wrongful discharge of a whistleblower was California. The facts
of the case concerned an employee’s discharge for refusing to commit per-
jury.* Likewise, the federal whistleblower statutes all prohibit discharge for
employees who either “testify” or “commence” litigation or enforcement
proceedings under federal law.” Even if a whistleblower is not a formal
witness at the time he or she suffers from retaliation, in most cases it is
clear that the employee may shortly become a witness in either a civil, ad-
ministrative, or criminal proceeding.

It parties or witnesses in judicial proceedings are intimidated from
testifying, the ability of a citizen to obtain justice is undermined, and
eventually the very existence of a republican form of government is
threatened. If people are afraid to assert their rights or testify in court,
what avenues remain open for societal action against civil or criminal
wrongdoers? What good is a law passed by Congress or a legislature if
people are intimidated from insisting upon its enforcement?
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Government has the undisputed power to protect witnesses and par-
ties. In Marbury v. Madison the U.S. Supreme Court Chief Justice Mar-
shall wrote:

[tlhe very essence of civil liberty certainly consists in the right of every in-
dividual to claim the protection of the laws, whenever he receives an injury.
One of the first duties of the government is to afford him that protection.’®

The power of government to protect witnesses and parties from
retaliation was historically enforced directly by courts through sum-
mary contempt proceedings.” In his distinguished 1884 Treatise on Con-
tempt, Stewart Rapalje noted that under common law a contempt of
court would lie for “any attempt to threaten or intimidate a person from
instituting or defending any action.” Contempt could also be found if a
person acted to “‘threaten,” “intimidate,” or coerce a witness to “sup-
press or withhold the truth.”®

In 1916 the Supreme Court of Arkansas in Turk v. State® summarized
this rule: “It is universally held that intimidating a witness and prevent-
ing his appearance at court . . . is a contempt of court.””® Courts in both
England and the United States followed this precedent.!’ Although the
early contempt cases did not arise in the context of the employer-
employee relationship, the conduct courts found contemptuous was ex-
tremely similar to the problems that contemporary whistleblowers face.

The contempt power is no longer invoked to prohibit intimidation of
witnesses or parties when that intimidation occurs outside of the
physical domain of a court. Prior to the twentieth century, contempts of
court were issued for conduct committed far from a courthouse—and
sometimes even for conduct which occurred outside the jurisdiction of
a court. For example, in Turk v. State the Supreme Court of Arkansas
reasoned that contempt could be found for actions occurring far away
from a courthouse. The court reasoned that the “arm” of the court was
“long enough and strong enough to keep open and unobstructed the
way to its door.™

In 1941 the U.S. Supreme Court, in Nye v. U.S., struck down a federal
court’s use of the contempt power to punish a person who interfered
with a litigant’s ability to pursue his case in a federal court.”® The
Supreme Court found the conduct of the lower court “reprehensible” but
was not willing to authorize federal courts to punish such obstruction by
contempt. Justice Douglas, who wrote the majority opinion, held that
summary contempt proceedings should be used for ‘“misbehavior”
which “obstructed the administration of justice,” only when such
misconduct is within the geographic location of the court itself:

The fact that in purpose and effect there was an obstruction in the administra-
tion of justice did not bring the condemned conduct within the vicinity of the
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court in any normal meaning of the term. It was not misbehavior in the vicinity
of the court disrupting to quiet and order or actually interrupting the court in
the conduct of its business.'*

The holding in Nye was narrow. The power of courts to find persons
who intimidate witnesses or parties in contempt was not found uncon-
situtional.” The U.S. Judicial Code was narrowly construed to limit the
contempt power of federal judges. A defendant in a summary contempt
proceeding risks imprisonment without the benefit of a jury trial.
Because of the conflict between the right of a defendant and the
necessity to protect the orderly administration of justice, Justice
Douglas held that “instances where there is no right to a jury’’ must be
“narrowly restricted.”’’® Obstruction of justice (including witness in-
timidation) was sanctionable under other federal statutes where the
defendant would have the right to a jury trial.”” The Supreme Court
reasoned that people accused of witness intimidation or interference
with a person’s right to file a suit should be afforded a jury trial—not im-
prisoned and fired in a summary proceeding.

THE RISE OF EMPLOYMENT LAW AND
WHISTLEBLOWER PROTECTION

Establishing the legal rights of whistleblowers under statutory and
common law has been a slow process stretching over the last forty
years. During this process Congress and the U.S. Supreme Court were
initially in the forefront of protecting employees who gave negative
testimony or information against an employer from job-related retalia-
tion. Since the early 1970s, however, state courts have taken the lead
and have established, in most state jurisdictions, effective remedies for
wrongfully discharged whistleblowers.

In the late nineteenth and early twentieth century there was no
recognized principle in employment law concerning whistleblower
protection. Employers had the right to fire employees for any reason or
no reason—or even an ‘immoral”’ reason. In Payne v. Western and
Atlantic Railroad Co., ® the Tennessee Supreme Court summarized the
at-will doctrine:

All may dismiss their employees at will, be they many or few, for good cause,
for no cause or even for cause morally wrong, without being thereby guilty of
legal wrong. . . . Trade is free; so is employment. The law leaves employer and
employee to make their own contracts. ... This secures to all civil and in-
dustrial liberty. A contrary rule would lead to a judicial tyranny as arbitrary, ir-
responsible and intolerable as that exercised by Scroggs and Jeffreys.!?

In Payne the Court upheld the right of an employer to terminate an
employee if that employee shopped at a store disapproved of by the
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employer. In doing so, the Court justified corporate use of their size and
wealth {o dominate their employees and society. The Court stated:
“Great corporations, strong associations, and wealthy individuals may
thus do great mischief and wrong” and “‘greatly injure individuals and
the public.” This conduct was allowable, however, because “power is
inherent in size and strength and wealth; and the law cannot set bound
for it, unless it is exercised illegally."2°

Employees could be hired and fired at will—employers were “‘free”
not to hire women, blacks, Jews, union members, Irish, or any class of
people they did not like. Those who were hired could be discharged for
any reason and compelled to work at no minimum wage, no maximum
hours, and in dangerous and hazardous occupations. Employees had
no basic legal rights—except those which could be obtained through
private contract.

Although there has been tremendous change in the employee—-em-
ployer relationship since the Tennessee Supreme Court decided Payne,
the roots of modern labor law are grounded in the majority opinion of
Payne. Modern labor law is still based on policies rooted in laissez-faire
principles of employee and employer rights.

The majority in Payne did recognize that even extreme laissez-faire
policies could be tempered. Although the court recognized that capital
could “injure” the public and cause “‘great mischief and wrong,” it also
recognized that capital was required to act within the bounds of law
and its power could not be “exercised illegally.””?' Thus the state main-
tained some form of legislative power to statutorily limit the freedom of
capital over labor. At the time the Payne case was decided there were
no laws limiting the monopolistic rights of corporations to require that
their employees not frequent certain stores.

The dissent in Payne articulated a public policy exception to the
unlimited power of capital to determine the working conditions of their
employees. The roots of the modern public policy exception to the at-
will doctrine were articulated in the hundred-year-old dissent authored
by Justice Freeman:

Perfect freedom in all legitimate uses is due to capital, and should be zealously
enforced; but public policy and all the best interests of society demands it shall
be restrained within legitimate boundaries, and any channel by which it may
escape or overleap these boundaries, should be carefully but judiciously
guarded. For its legitimate uses I have perfect respect, against its illegitimate
use I feel bound, for the best interests both of capital and labor, to protest.??

This tension between the at-will doctrine and the power of the
legislature to equalize the employee-employer relationship in light of
public policy issues was similarly unfolding in the U.S. Supreme Court.



10 LABOR LAWYER’S GUIDE

In 1898 Congress passed a law which made it illegal for carriers
engaged in interstate commerce to terminate an employee on the basis
of union membership.?® If an agent or an employer of an interstate car-
rier did terminate an employee on the basis of union membership, he
was liable for a fine of “not less than one hundred dollars and not more
than one thousand dollars.”?* In Adair v. U.S. the constitutionality of
this provision was challenged.”

The U.S. Supreme Court used Adair to canonize the at-will doctrine
to constitutional proportions. The Court struck down the legality of the
union protection provision of the 1898 act on the basis of the Four-
teenth Amendment right to contract. Relying upon its decision in
Lochner v. New York,?* the Court reasoned:

While, as already suggested, the right of liberty and property guaranteed by
the Constitution against deprivation without due process of law, is subject to
such reasonable restraints as the common good or the general welfare may re-
quire, it is not within the functions of government—at least in the absence of
contract between the parties—to compel any person in the course of his
business and against his will to accept or retain the personal services of
another, or to compel any person, against his will, to perform personal services
for another. The right of a person to sell his labor upon such terms as he deems
proper is, in its essence, the same as the right of the purchaser of labor to
prescribe the conditions upon which he will accept such labor from the person
offering to sell it. So the right of the employe to quit the service of the employer,
for whatever reason, is the same as the right of the employer, for whatever
reason, to dispense with the services of such employe.?”

The Court explicitly struck down the statute on the basis of the
“equality of right”” existing between labor and capital. The Court ig-
nored the gross discrepancies between the respective strengths of an in-
dividual and a major corporation and gave constitutional status to the
fiction of equality between employers and employees:

In all such particulars the employer and the employee have equality of rights,
and any legislation that disturbs that equality is an arbitrary interference with
the liberty of contract which no government can legally justify in a free land.?®

The Adair court adopted the same principle as did the Payne court.
Adair did not hold that Congress could not pass any law restricting the
employee-employer relationship—but it narrowly restricted the poten-
tial scope of such intervention by reading into the Constitution laissez-
faire notions of capital and labor.*

The majority in Adair did, however, at least in theory, recognize that
certain areas of the public interest could justify a limitation of the right
of labor and capital to “freely” contract. The Court recognized the
potential right of the state to condition the “right to purchase or sell
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labor” through the reliance upon certain inherent police powers which
the state always maintains:

There are, however, certain powers, existing in the sovereignty of each State
in the Union, somewhat vaguely termed police powers, the exact description
and limitation which have not been attempted by the courts. Those powers,
broadly stated and without, at present, any attempt at a more specific limita-
tion, relate to the safety, health, morals and general welfare of the public. Both
property and liberty are held on such reasonable conditions as may be imposed
by the governing power of the State in the exercise of those powers, and with
such conditions the Fourteenth Amendment was not designed to interfere.?°

Justice Holmes, dissenting in Adair, picked up on the majority recogni-
tion that issues related to “safety, health, morals and general welfare of
the public” could lawfully justify abridging the at-will doctrine. Like the
dissent in Payne, Holmes utilized the concept of public policy and
reasoned that Congress was well within its right to reasonably define
sound public policy exceptions to the at-will doctrine:

I confess that I think that the right to make contracts at will that has been
derived from the word liberty in the amendments has been stretched to its ex-
treme by the decisions; but they agree that sometimes the right may be re-
strained. Where there is, or generally is believed to be, an important ground of
public policy for restraint the Constitution does not forbid it, whether this court
agrees or disagrees with the policy pursued. It cannot be doubted that to pre-
vent strikes, and, so far as possible, to foster its scheme of arbitration, might be
deemed by Congress an important point of policy.!

As Justice Holmes pointed out, the supremacy of the at-will doctrine
during the pre-New Deal era was not totally based upon a reading of
constitutional or common law principles. In fact those principles
recognized potential legal and public policy exceptions to the at-will
doctrine. Politically, the U.S. Supreme Court was not willing to apply
those exceptions to most of the cases that came before it.?

In the New Deal and post-New Deal era, however, Congress, legisla-
tures, and the courts began to enforce the right of employees to be free
from employer discriminations. The turning point in this constitutional
history was the massive union organizing movement which occurred
during the Great Depression (1929-1940). The economic hardship and
social dislocation caused by the Depression set the social-economic
stage for a bloody and violent confrontation between labor and capital.
Strikes, including illegal occupations of factories, occurred throughout
the United States. Between 1929 and 1932 over two-hundred workers
were killed in strike-related violence. The Congress of Industrial
Organizations (CIO) union was formed. Many in its leadership were
radicals—including socialists and communists—who effectively orga-
nized millions of employees into powerful industrial unions.*



