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Foreword

Millions of refugees and internally displaced persons live in refugee camps
set up and run by a government, an international organization and/or a non-
governmental organization (NGo), within or near their country of origin.
Failure to provide adequate physical security to refugees and internally
displaced persons in those camps is a pressing problem the world over. Basic
standards of protection exist in international refugee law, international human
rights law and international humanitarian law but, ultimately, who is
(or should be held) responsible for failing to comply with these standards in
the context of refugee camps?

The general rule is that the host state has primary responsibility for the
safety of refugee camps. However, it is also accepted that the host state may be
unwilling and/or unable to provide effective protection with regard to basic
human rights. Do the international rules on responsibility allow for the possi-
bility of holding more than one actor responsible under international law? Do
these rules treat differently situations where the host state is unable to secure
effective protection, as opposed to unwilling? Maja Janmyr argues persua-
sively for the possibility to hold actors other than the host state responsible for
human rights violations in refugee camps, such as the United Nations High
Commissioner for Refugees (UNHCR) and its NGO implementing partners. Her
arguments are based on the International Law Commission’s Articles on State
Responsibility as well as its recent work on the Responsibility of International
Organizations; these, she argues, open up for the possibility of shared respon-
sibility among several actors.

This book is based on Maja Janmyr’s Ph.D. thesis, which was successfully
defended at the University of Bergen on 3rd December 2012. As a member
of the Evaluation Committee, I was most impressed by the power of the
arguments in the thesis. Now published in book form, this study makes an
important contribution to existing literature in refugee law. Refugee camp
insecurity is an acute problem. Any attempt (such as this book) to improve our
understanding of the legal responsibilities of those who establish and admin-
ister such camps, is to be greatly welcomed. It thus gives me great pleasure to
commend this book.

Professor Héléne Lambert
School of Law
University of Westminster, London
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CHAPTER 1

Introduction

11 Origin of the Study

The ultimate responsibility for the physical safety of refugees and internally
displaced persons (1pps) falls upon the host state. However, when a sovereign
state is unwilling or unable to provide meaningful protection to the camp pop-
ulation, underwhat circumstances does the United Nations High Commissioner
for Refugees (UNHCR) have a duty to provide physical protection to these refu-
gees? And under what circumstances may UNHCR be held internationally
responsible for human rights violations taking place in refugee camps that the
organization and its implementing partners administer? The theory and prac-
tice of international law are full of dilemmas related to the attribution of
responsibility for internationally wrongful acts. It is essentially these issues
that this book aims to address.

From the perspective of international law, refugees are commonly treated as
figures of victimhood — individuals who have crossed an international
border and are at risk or have been victims of persecution in their country
of origin. Whilst refugee movements often take place in the context of
armed conflict, once refugees have crossed an international border, they are
in the view of international law prima facie civilian and humanitarian. As such,
it is at the outset difficult to imagine a more humanitarian space than that
of the refugee camp, whose foremost purpose is to provide refugees with
temporary shelter, assistance, and protection until they are voluntarily repatri-
ated to their country of origin, locally integrated in the host state, or resettled
to third countries. It is increasingly acknowledged that comparable expecta-
tions of security apply in the context of camps for the internally displaced,
people who for one reason or another have not crossed an international
border.

The categorization of refugee and 1DP camps as civilian and humanitarian is
not, however, unproblematic. Refugee protection has always been deeply
affected by greater security issues. In fact, the notion of refugees actively con-
tributing to violent resistance predates the contemporary international refu-
gee regime and has existed for as long as individuals have been forced into

© KONINKLIJKE BRILL NV, LEIDEN, 2014 DOI 10.1163/9789004256989_002



4 CHAPTER 1

exile.! And rather than serving as civilian and humanitarian safe havens, camps
for refugees and 1DPs have on a number of occasions become notorious for
serious problems of insecurity, including armed attacks, arbitrary killings, tor-
ture, exploitation and military recruitment.? UNHCR has described refugee
camps as “unnatural, closed environments which can leave refugees vulnera-
ble to manipulation and exploitation.”® Where combatants and other armed
elements have infiltrated the camp, it may even approximate the conditions of
a conflict zone. Such has been the recent situation in the Kenyan Dadaab
camps, where reports of al-Shabaab’s militarization recently have surfaced.
This insecurity may constitute a grave threat to the basic human rights and
physical security of the individuals in these camps.

In view of this reality, this book aims to contribute to the discussion of how
the protection of civilians in refugee and 1DP camps could, and should, be
strengthened. While it is generally uncontested that the sovereign host state
holds primary responsibility for the human rights situation within its jurisdic-
tion, it is relevant also to discuss issues of responsibility in relation to actors
such as UNHCR and its non-governmental implementing organizations.
Under international law, UNHCR is specifically mandated to provide “interna-
tional protection” to refugees and to seek “permanent solutions for the prob-
lem of refugees.”> Moreover, since 2005, UNHCR is the only UN agency that
has formal institutional responsibility for the protection of 1Dps.® Thus,
this book asks whether UNHCR has a duty to take action in response to secu-
rity problems in camps and to maintain the refugee camp’s civilian and

1 See generally K.B. Harpviken, From Refugee Warriors’ to ‘Returnee Warriors”: Militant
Homecoming in Afghanistan and Beyond, GLOBAL MIGRATION AND TRANSNATIONAL POLITICS
WORKING PAPER, no. 5 (2008).

2 UNHCR, The Security, Civilian and Humanitarian Character of Refugee Camps and Settlements:
Operationalizing the ‘Ladder of Options’, UN Doc. no. EC/50/sc/INF.4 (2000), para. 1.

3 UNHCR, THE STATE OF THE WORLD'S REFUGEES 2006: HUMAN DISPLACEMENT IN THE NEW
MILLENNIUM, ch. 5: Protracted Refugee Situations: The Search for Practical Solutions (2006),
at 84.

4 See HRW, Stop Recruitment of Somalis in Refugee Camps (2009); T. Odula, Kenya Dadaab
Refugee Camp Reports Small Blast, THE HUFFINGTON PoOsT (5 Nov. 2o11); C. Ombati, Explosion
Kills Policeman in Dadaab Refugee Camp, THE STANDARD (5 Dec. 2o11).

5 See Statute of the United Nations High Commissioner for Refugees [UNHCR Statute],
adopted by the UN General Assembly in Res. 428. See UN Doc. no. A/RES/428 (14 Dec. 1950),
para. 1. For a discussion of what constitutes “international protection,” see Section 3.6.3.

6 See UNGA, Report of the United Nations High Commissioner for Refugees, Supplement no. 12,
UN Doc. no. A/61/12 (2006), paras. 36—37. See also G. Loescher et al., THE UNITED NATIONS
HiGH COMMISSIONER FOR REFUGEES (UNHCR): THE POLITICS AND PRACTICE OF REFUGEE
PROTECTION INTO THE TWENTY-FIRST CENTURY (2008), at 108-109.
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humanitarian character? If so, what possible limits exist for the scope of its
responsibility? Is the organization responsible for acts and omissions of the
NGOs to which it often delegates the day to day management of refugee camps?
The study explores these issues through a discussion of the refugee and 1pp
camp’s civilian and humanitarian character and the rules of international
responsibility, as well as in view of a case study of Sudanese refugee camps
in Uganda.

Most studies on refugee camp militarization tend to be more anecdotal
than empirical, and as such, little is actually known about the extent to which
militarization occurs.” Indeed, not all refugee camps are characterized by
problems of insecurity and militarization; some are relatively safe havens. In
the recent decade, a number of academics have therefore called into question
the professed intensification of the problem. Lischer, for instance, has argued
that the popular view of widespread refugee militarization is reinforced by
media and certain academics that solely focus on a relatively small number
of egregious cases.® As such, the issue is at risk of becoming a manifestation
of sensationalism and advocacy, rather than a phenomenon described by
thorough empirical research.

It is nevertheless clear that the topic of refugee camp security warrants
further, and arguably urgent, attention. Not only is the issue, particularly with

7 For discussions of the scope of refugee militarization, see G. Loescher, REFUGEE MOVEMENTS
AND INTERNATIONAL SECURITY (1992); G. Loescher, BEYOND CHARITY: INTERNATIONAL
COOPERATION AND THE GLOBAL REFUGEE CRisIs (1993); M. Weiner, Security, Stability and
International Migration, 17 INTERNATIONAL SECURITY 3 (1992/1993), 91-126; F. Terry,
CONDEMNED TO REPEAT?: THE PARADOX OF HUMANITARIAN ACTION (2002); S. Stedman &
F. Tanner (eds.), REFUGEE MANIPULATION: WAR, POLITICS, AND THE ABUSE OF HUMAN
SUFFERING (2003); H. Adelman, Why Refugee Warriors Are Threats, 18 JCS 1 (1998), 49-69;
AR. Zolberg et al., ESCAPE FROM VIOLENCE: CONFLICT AND REFUGEE CRISIS IN THE
DEVELOPING WORLD (1989); M.B. Anderson, Do No HARM: How A1D CAN SUPPORT PEACE —
OR WAR (1999); A. Suhrke, Human Security and the Protection of Refugees, in E. Newman & J.
van Selm (eds.), REFUGEES AND FORCED DISPLACEMENT: INTERNATIONAL SECURITY, HUMAN
VULNERABILITY, AND THE STATE (2004), 93-108; R. Muggah (ed.), No REFUGE: THE CRISIS OF
REFUGEE MILITARIZATION IN AFRICA (2006); R. Muggah, Once We Were Warriors: Critical
Reflections on Refugee and IDP Militarization and Human Security, in A. Edwards (ed.),
HUMAN SECURITY AND NON-CITIZENS: LAW, POLICY AND INTERNATIONAL AFFAIRS (2010),
164-196.

8 Itshould be noted that Lischer’s research is based on a single proxy indicator of refugee mili-
tarization, namely political violence. See SK. Lischer, Refugee Involvement in Political
Violence: Quantitative Evidence from 1987-1998, NEW ISSUES IN REFUGEE RESEARCH, no. 26
(2000); S.K. Lischer, DANGEROUS SANCTUARIES: REFUGEE CAMPS, CIVIL WAR, AND THE
DILEMMAS OF HUMANITARIAN AID (2006).



