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PREFACE

The subject of this study is the historical
evolution of the concept of piracy in international law,
its relevance to modern-day aircraft seizures, and the
degree of coméliance exhibited by states which have agreed
to international conventions to prevent the unlawful seiz-
ure of aircraft.

Moreover, this study is intended to ascertain if
piracy on the high seas can be considered analogous to
"piracy in the high skies." Evidence of underlying legal
and political distinctions is presented to support the
conclusions that (1) piracy on the high seas is a crime
in the municipal laws of many states, but not in interna-
tional law; and (2) that aircraft hijacking has been
elevated to the status of an international crime through
recent international conventions.

Statistical data on all known aircraft hijacking
incidents was analyzed to determine whether signatories
and/or parties to the "Convention for the Suppression of
Unlawful Seizure of Aircraft" signed at the Hague on
December 16, 1970, have adhered to the enforcement of this

international agreement.
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INTRODUCTION

For centuries piracy on the high seas has been
recognized as a heinous crime detrimental to the interests
of all nations. Perpetrators of the crime found themselves
unquestionably subjected to the jurisdiction of any state
which seized them. Any state making the capture was author-
ized to take immediate and effective action to prosecute
the pirates under the customary international law principle
of universal jurisdiction.

In the 1940's, however, a different type of seizure
occurred over a new means of transportation, i.e., the
hijacking of aircraft. Since early reports of such incidents
were referred to as air piracy, it was assumed--though not
substantiated through written international agreements--that
the "pirates" involved could be seized and prosecuted by the
state on whose territory the aircraft landed under the recog-
nized principle of universal jurisdiction over pirates as
though applied to incidents on the high seas.

As the number of attempts to illegally divert air-
craft increased, the use of the term "air piracy" declined
and was replaced with a variety of descriptive terms, such
as "aerial hijacking," "unlawful seizure of aircraft," or
"skyjacking." Moreover, concomitant with the decline of the

1
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concept of air piracy was the recognition of universal
jurisdiction over the persons who had seized the aircraft.
Thus, the failure to prosecute alleged "pirates of the sky"
on the part of many nations in whose territory the illegally
seized aircraft landed lends credibility to the notion that
an analogy of the term piracy as applied to the high seas
and piracy as applied to the "high skies" may not be feasible.

It appeared that the customary international law
concept of piracy jure gentium1 had certain limitations when
applied to the hijacking of aircraft.?2

Only when the act of piracy had been ". . . committed
in a place not within the territorial jurisdiction of any
state"3 did it violate customary international law, which
considers the high seas to be the common heritage of all man-
kind. Consequently, piracy, per se, can not be considered a

crime against the law of nations. Rather, the crime must be

lyure gentium is the Latin term referring to a law
which is common to all nations. Piracy jure gentium violates
principles of law and justice as interpreted by all nations.
See Charles G. Fenwick, International Law (3rd ed.; New York:
Appleton-Century-Crofts, Inc., 1948), pp. 47-48, for an inter-
esting analysis of the term jus gentium as applied to that
portion of Roman law applicable to citizens and non-citizens
alike.

2praditional piracy referred to plunder of ships on
the high seas for private gain by pirates who claimed no
allegiance to any nation. See Marjorie M. Whiteman, Digest
of International Law, Vol. 4 (Washington, D.C.: Department
of State, 1965), pp. 648-666.

3"praft Convention on Piracy, with Comments," The
American Journal of International Law, Supplement, 26 (1932),
760.




3

defined according to the municipal law of the prosecuting
state. Customary international law only confers upon the
state the extraordinary jurisdiction to prosecute and punish
sea pirates. It does not obligate the states to exercise
that jurisdiction, nor does it interfere with piratical acts
which may take place within the asserted and recognized
territorial waters of the state as exemplified by municipal
law.

In the case of an unauthorized seizure of aircraft,
nations in whose sovereign territory the aircraift landed did
not always feel an obligation to prosecute the captured
hijackers. Several reasons can be postulated for their
reluctance to prosecute aircraft hijackers as pirates.
First, the traditional concept of piracy appears to be an
inadequate description of the series of events which tend to
shroud an incident of aircraft seizure. Second, there are
no recorded instances of plunder for private gains of one
airborne aircraft claiming no national registry against
another which flies a flag of state registry. Third, if
such an action were to take place, it must necessarily occur
outside the airspace of any sovereign territory, i.e., in

the "high skies."4

4aAs in the case of the high seas, airspace not above
a sovereign territory is considered communes omnium, for the
common use of all nations. Nicholas M. Matte, Aerospace Law
(London: Sweet and Maxwell Limited, 1969), p. 15.
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In the 1950's, the majority of hijackings occurred
for the purpose of securing political asylum, e.g., American
aircraft to Cuba, or what Oliver Lissitzyn calls "hijacking
for travel purposes."s Since the alleged purpose of the
hijacking was attainment of political asylum and was not

animo furandi (robbery for private gains), the receiving

state asserted its sovereign right to grant asylum to

6 regardless of the manner in which

political refugees,
they éntered that state's territorial boundaries. In such
cases, many states displayed unwillingness to prosecute the
hijackers and refused to surrender fugitives to other

states, despite treaty provisions which required surrender.

S0liver J. Lissitzyn, "International Control of
Aerial Hijacking: The Role of Values and Interests,"
American Journal of International Law, 61 (September,
1971), 83.

6éArticle 14 of the "Universal Declaration of Human
Rights," adopted by the U.N. General Assembly on December
10, 1948, states that everyone has"the right to seek and
enjoy in other countries asylum from persecution." How-
ever, "this right is qualified in that it may not be
invoked in the case of prosecutions genuinely arising from
non-political crimes or from acts contrary to the purposes
and principles of the United Nations." G.A. Res 217 (III)
A.

Later, on December 14, 1967, the General Assembly
unanimously proclaimed in its "Declaration on Asylum" that
"it shall rest with the state granting asylum to evaluate
the grounds for the grant of asylum." U.N. Doc. A/6912.

It should also be noted that a U.N. Declaration,
unsupported by a treaty, lacks binding force in international
law. See L. C. Green, "Hijacking and the Right of Asylum,"
in Edward McWhinney, ed., Aerial Piracy and International Law
(Dobbs Ferry, N.Y.: Oceana Publications, Inc., 1971) for
pertinent comments on the General Assembly Resolutions on
asylum,
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A second type of hijacking involving kidnapping,
injury of some kind, the detaining of passengers and crew,
or the destruction of property, appeared in the late 1960's
and early 1970's. The purpose of such an act often entailed
international blackmail, usually to foster a political move-
ment, as evidenced by recent hijackings of aircraft to the
Middle East.’

The difficulty in analogizing between air piracy and
piracy on the high seas as crimes against the law of nations
arises from the relationship between the act of seizing an
aircraft (usually regarded as theft if not designated a
more serious crime in municipal law) and the act of politi-
cal flight in search of asylum (an act to which nations often
appear sympathetic). A thorough analysis of the conceptual
evolution of piracy and its analogy to air piracy is
essential if the status of aircraft hijacking as an inter-
national crime is to be ascertained.

More than four decades hav; passed since the first
recorded successful aircraft seizures. While this is a

relatively brief time for the formation of customary

"Members of the Popular Front for the Liberation of
Palestine (PFLP) successfully seized a Trans World Airline
and Swiss Air Jet Liner and forced them to land on the
Jordanian desert near Khanna. The Palestine guerrillas
demanded the release of Palestinian prisoners being held in
various Western nations in exchange for the release of the
hostages aboard the hijacked planes. See New York Times,
September 13, 1970, p. 1, £f£f, for a description of the
hijacking and the tension-wrought events which led up to
the eventual release of the hostages.
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international law (which usually evolves slowly and gradually
over a long, though unspecified period of time), it appears
that the promulgation of two major international conventions
(viz., the Tokyo Convention of 1963 and the Hague Convention
of 1970) and the substantial number of states ratifying the
resultant multilateral treaties may reflect strong communal
attitudes to re-instate universal jurisdiction over aircraft
hijackers.8

Clarity of the conceptual evolution of piracy in
international law requires a framework of analysis. This
study focused on the interpretation of international law
as a system of hierarchically derived norms formally acknow-
ledged by sources cited in the Statute of the International
Court of Justice.

Article 38 of the Statute of the International Court
of Justice (ICJ) can be viewed both as sources of inter-
national law and as steps in the law-creating (legislative)

process of the international legal system.

8article 4 of the Hague Convention (1970) for the
"Suppression of Unlawful Seizure of Aircraft," specifies that
each Contracting State may establish its jurisdiction over
the offense (as defined in Article 1) if the offense is
committed on board an aircraft registered in that state, if
the aircraft lands in its territory with the offender still
aboard, if the offense is committed on board an aircraft
leased without crew to a lessee who has his principal place
of business or permanent residence in that state, or in
cases where the alleged offender is found in the state's
territory.

Several states may well become involved in establish-
ing jurisdiction over the offender, thus approaching in
principal a lesser form of universal jurisdiction. See
infra, pp. 24-26.
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The mode of analysis used to develop the evolution
of the concept of piracy consists of the following stages:
1) international conventions;
2) international custom;
3) general principles of law recognized by civilized
nations;
4) judicial decisions and the teachings of most highly

qualified publicists (as subsidiary sources) .?

9International conventions consist of written
agreements between nations of either a multilateral or
bilateral nature and represent the primary stage of
development in the international legal process; inter-
national customs refer to the slow and gradual process of
formulation of legal rules reflecting a considerable degree
of consensus in community demands; general principles of
law recognized by civilized nations is a more nebulous
term derived from the Roman words, jus gentium (law of the
people). It should be interpreted as ". . . those princi-
ples which govern or are included in domestic legal systems
throughout the world and can serve as sources by analogy
for international legal norms." See William Coplin, The
Functions of International Law: An Introduction to the
Role of Law in the Contemporary World. (Chicago: Rand
McNally and Co., 1966), p. 1l.

The Soviet Union, for example, does not recognize
"general principles of law" as a separate step in the inter-
national legislative process. Rather, Soviet jurists con-
sider it as an encompassing category for any agreements
accepted by a majority of states in the international commun-
ity. See Richard E. Erickson, International Law and the
Revolutionary State (Dobbs Ferry, N.Y.: Oceana Publications,
Inc., 1972) for an enlightening discussion of the views of
Soviet jurists on "general principles of the law" and cus-
tomary international law.

Judicial decisions and the teachings of most highly
qualified publicists include decisions of national and
municipal courts and statements by prominent national and
international spokesmen, e.g., the Secretary-General of the
United Nations, a prime minister, a foreign secretary, or
world-renowned scholars in the field of international law.
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Through the use of Article 38 of the Statute of the
International Court of Justice, it was determined whether
an analogy between piracy on the high seas and piracy in the
high skies could be posited, and by doing so, revealed the
historical norm of piracy in international law vis-a-vis
its contemporary status as an international crime. This
analysis is normative, however, only in the sense that it
seeks to clarify the evolution of legal standards relating
to the concept of piracy. It is not normative in the sense
of judging or assessing the rightness or wrongness of inter-
pretative views which nations (via national courts) place
upon the concept of piracy.

When the conceptual evolution of piracy and the
status of aerial hijacking as an international crime
was discerned, statistical data on all known aircraft
seizure attempts was analyzed to ascertain the degree
of compliance of individual nations to the norm of air
piracy which has been established through the international
law-making process.

Since international law maintains no central enforce-
ment agency or universal sovereign to effect compliance with
established inteﬂiational norms, it relies upon voluntary
compliance of participating states to advance international
order. Richard A. Falk indicates that

. . . norms of international behavior are secured by

considerations of self-interest (the preferred course
of action), habits of compliance, and reciprocity



