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Preface

The entry into WTO poses a great challenge to China’s legal
education. Law schools are expected to turn out the legal profes-
sionals that are acquainted not only with domestic laws but also
with foreign laws and international conventions and practices,
and that can transact international businesses in at least one for-
eign language. To attain this objective, many high learning insti-
tutes have practiced bilingual teaching programs for law
students.

In the legal system of market economy, commercial law is
highly applied and one of the most important legal branches.
Meanwhile, by the request of unified rules in worldwide busi-
ness, the growing trend of globalization has been turning com-
mercial law more and more internationalized. Therefore, the bi-
lingual teaching in commercial law is of special significance in the
whole program of bilingual teaching for law students. This book
is a right addition to the bilingual teaching resources for commer-
cial law.

The textbooks for commercial law differs much in structure

in China and the countries of common law system. The structure
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of common law system is adopted in this book with a view to
providing readers with a general idea of commercial law in those
countries of common law system, considering that they have
learned China’s law. The excerpts of English versions of China’s
commercial law are appended to the book for readers to compare
and study. The text in every section is followed by some essen-
tial sentences, jokes, exercises and supplementary reading mate-
rials, making the book more interesting and practicable,

This edition is just an experiment for bilingual textbooks
and is supposed to be improved in the later use. '

Special thanks to Mr. Luo Feng and Mr. Xu Wenbin for

their contributions.

The author
June 2006 _
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Chapter 1 Introduction

Section 1 Legal Systems and Law

You are about to embark on a study of the subject of law.
You may be surprised to discover that the search for an accurate,
all-encompassing definition of law has gone on for thousands of
years and will not end as long as people continue to think about
the subject. Today researchers are studying legal systems
throughout the world to make them work better for all of us.
While you may not have an exact definition of law in mind as you
pick up this textbook, you certainly are of affected by law each
and every day.

. Every nation in the world has a legal system, and law
touches’ each of us as we go about the business of participating in
society. If we are to be effective citizens and fully participate in
society, it becomes important for each of us to have knowledge
about and concern for law.

The importance of law

Legal systems have always been an important part of every
society. In thousands of instances each day, the legal system
helps us resolve conflicts, punish individuals who violate societal
norms, and solve some of our most pressing problems, Indeed,
as our society becomes more complex, we tend to rely more
heavily on law to guide our conduct.

Just as individuals look to the law as a guide in their person-

1



al affairs, so do business people look to the law in their business
activities, In the United States today there are more than two
million corporations doing business. Many of these corporations
are so large that what they do has an impact on the entire world.
Examples of firms with a worldwide reach are Ford Motor Com-
pany and American Telephone and Telegraph Company. As large
as these firms are, they look to the law to help structure their
operations. Even though there may be significant differences in
the laws of the countries in which these firms do business, the
firms’ managers expect certain rules imposed by society to be fol-
lowed in doing business. Without some shared expectations a-
bout how people will behave—as spelled out by a society’s legal
system—how could a business person expect to run an ofganiza—
tion, even for a day?

Why is law investigated

There are a number of different ways of viewing law, each
of which has a particular strength or weakness. Yet contémpora—
ry legal scholars are always searching for new and workable mod-
els of law that might be useful in organizing and analyzing the in-
formation that they are continually uncovering. Why are social
scientists dissatisfied with the traditional models?

Today’s rapidly changing world presents us with issues that
were rare or unheard of only a few years ago. This is partieularly
true in the world of work. In our society, people are calling upon
business to have a heightened sense of social responsibility, and
law is ever more frequently the vehicle used to move business
people in the desired direction.

Public law .
Law may be divided into two main types, public law and pri-

vate law. Public law concerns the whole community and every-
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body is affected by it. The two branches of public law are consti-
tutional law and criminal law. Constitutional law is a part of the
British constitution. It consists of those constitutional rules,
that are laid down in statutes and judicial decisions, but does not
include conventions of the constitution because, as we have seen,
the latter are not rules of law. Among the matters coming within
the scope of constitutional law are the following: the functioning
of Parliamentary Ministers and their powers, civil liberties, the
right to vote, local government, and relationships with Com-
monwealth countries. Most disputes involving constitutional law
are settled in the ordinary civil or criminal courts, but there are
occasions when a court concerned exclusively with constitutional

law is used. For example an allegation of bribery at a parliamen-

tary election would be tried before a specially convened election
court.

Criminal law is derived partly from statute and partly from
judicial decisions. It is concerned with the suppression of behav-
ior that disturbs the peace or well-being of the community; its
main objects are to punish criminals and to deter others from
crime. Criminal law is administered in the criminal courts. A
discussion of criminal law and criminal courts will be found in
later chapters.

Private law(also called Civil law)

Private law covers a wider field than public law and is con-
cerned mainly with the rights and duties of individuals towards
each other rather than towards the state. It is applied in the civil
courts. There are many branches of private law; the following
are some of the more important.

(1) The law of contract.

(2) The law of tort.



(3) Family law.

(4) The law of succession.

(5) The law of trusts.

The distinction between public and private law is that the
former is concerned with matters that affect the state as a com-
munity, while the latter is concerned with matters that affect the
rights and duties of individuals among themselves. Constitution-
al law deals with such questions as the supremacy of Parliament,
the position of the crown and rights to personal freedom, Crimi-
nal law generally aims at punishing criminals and suppressing
crime. Civil law is intended to give compensation to persons in-
jured, to enable property to be recovered from wrongdoers and to
enforce obligations (contracts and trusts).

Double liability for wrongdoing

In connection with the classification of law there is an im-
portant point to be borne in mind. This is that a wrongful act
may fall under two headings. For example if Bob runs down Ann
while driving his car in a dangerous manner this will be at the
same time a crime, since it is forbidden in the interests of the
community, and also a ton, because it has hurt Ann in particu-
lar. The outcome of such an incident may well be that Bob has to
appear before two courts: a criminal court that can send him to
prison or order him to pay a fine to the state, and also a civil
court that can order him to pay compensation to Ann.

There are various combinations of wrongdoing that can oc-
cur, and the combination of crime and tort is just one of them. A
wrongful act could, for example be both a breach of contract and
a tort, although here only an appearance in a civil court would
ensue. On the other hand some types of wrongdoing fall into on-
ly one category.
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Sentence:
No crime without law making it so; no penalty without law

making it so.

Joke:
How Much Is 2427

A university committee is selecting a new dean. They have
narrowed the candidates down to a mathematician, an econo-
mist, an accountant, an engineer, a physicist, and a lawyer.
Each is asked this question during their interview: “How much is
two plus two?”

Mathematician (answers immediately) :“Four. ”

Economist(thinks for several minutes and finally answers) ;
“Four, plus or minus one. ”

Accountant: “I think it’s either 3 or 4. Let me run those
figures through my spreadsheet one more time. ”

Engineer(excuses himself, and makes a series of measure-
ments and calculations before returning to the board room and
announcing) : “Four. ”

Physicist (excuses himself, makes for the library, and does
a great deal of research. After a consultation with some agencies
of the government and many calculations, he also announces) :
“Four. ”

Lawyer(stands up, pulis the drapes; dims the lights, and
motions silently for the committee members to gather close to
him. In a hush, conspiratorial tone, he replies) : “ How much do

you want it to be?”



Words and expressions:
community n. (1) An neighbourhood, vicinity,or locality. (2) A
society or group of people with similar rights and interests.
public law n. The body of law dealing with relations between pri-
vate individuals and the government, and with the structure and
operation of the government itself; constitutional law, criminal
law, and administrative law taken together. (Cf. private law n.
The body of law dealing with private persons and their property
and relationships. )
statute n. A law passed by legislative body.
civil liberties n. Freedom from undue governmental interference
or restraint. This term usu. refers to freedom of speech or reli-
gion. Also termed civil rights.
Commonwealth n. (1) often cap. An association of self-gover-
ning autonomous states more or less loosely associated in a com-
mon allegiance (as to the British crown). (2) oftencap. A polit-
ical unit having local autonomy but voluntarily united with the
U. S. (used officially of Puerto Rico and the Northern Mariana
Islands).
allegation n. The act of declaring something to be true; some-
thing declared or asserted as a matter of fact, esp..in a legal
pleading; a party’s formal statement of a factual matter as being
true or provable, without its having yet been proved.
bribery n. The corrupt payment, receipt, or solicitation of a pri-
vate favor for official action.
succession n. The acquisition of rights or property by inheritance
under the laws of descent and distribution.
compensation . Making an appropriate and usu. counterbalan-
cing payment to; something that makes up for a loss,
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wrongdoer n. One (as a criminal or tortfeasor) who does wrong.

Section 2 About Commercial Law

Features of commercial law

1. Profiting of Commercial Conducts

All the subjects of commerce set profiting as primary and di-
rect objective for their conducts; accordingly, commercial law is,
in first place, designed to protect the attainment of the objective,
to minimize the cost of business transactions and institutions.
Some major statutes on establishment, change and termination of

commercial subjects, commercial registration, trade book, trade

name, together with some important principles for commercial

conducts such as sale, agency, storage, negotiable instruments,

securities, maritime commerce, etc. , must be oriented to profi-
ting. Moreover, profiting is also the foundation of some exclu-
sive principles of commercial law, for instance, flexibility of com-
mercial rules, swiftness, contract form, interest rate, settle-
ment, taxation, etc,

2. Technicality

Civil law provides general rules in ethic sense for civil con-
ducts so that the subjects can determine the nature of their con-
ducts upon their common sense and general ethics without ex-
pertise or professional judgment; while commercial law makes
the general rules more operational by turning them into applied
terms and skills, which is bound to involve more technical
knowledge when used to determine the result of subjects’ con-
duct§, for instance, the design of company forms, allocation of
rights and interests, movement of capital, operation of stock

market in company law, the issue, endorsement, acceptance and
7



