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Preface

This edition marks the first time that our esteemed colleague, Roger
Findley, has not joined us as a co-author. As one of the founding figures
in modern environmental law, Roger took the lead in the initial edition of
this casebook twenty-five years ago. As the senior co-author, he has
helped inspire and shape every edition since then. It is hard to imagine
this casebook without him. This edition is also the first to include Profes-
sor Ann Carlson from the UCLA School of Law as a co-author. We miss
Roger’s contribution greatly and welcome Ann to the book.

The 7th Edition, like its predecessors, is designed to give students an
understanding of federal environmental law and policy that is broad and
thematic as well as detailed and concrete. We have made some significant
changes to this edition and updated it to reflect the fast-changing pace of
environmental law. We have also reorganized and reordered much of the
material to provide more coherence to the book as a whole.

We have substantially revised our introductory materials. Our open-
ing chapter, Perspectives on Environmental Law, includes foundational
views on the field, and the latest scholarly analyses of environmental
trends, as well as up-to-the minute details about climate change policies,
particularly those emanating from the states. Our second chapter,
Approaches to Environmental Protection, covers the most dominant tools
for addressing environmental harms, including risk-assessment, cost-ben-
efit analysis and distributional approaches. Thus, when students begin to
study the specific regulatory schemes in the balance of the book, they will
already have a rich understanding of environmental policy and a grasp of
the array of regulatory instruments.

This edition is notable for other changes as well. We have added an
entirely new chapter on the Endangered Species Act that includes up-to-
date case law, critiques of the Act's focus on individual species rather than
ecosystems, and extensive treatment of the Spotted Owl controversy,
which serves as an illustrative case study. We have reorganized and inte-
grated the materials on RCRA and CERCLA into an all-new “soup-to-
nuts” chapter that provides historical perspective, overviews of each
statute, and material describing the relationship between the two
statutes. We also now have a stand-alone chapter on toxics regulation
under FIFRA and TSCA, as well as new material on the regulatory treat-
ment of genetically modified materials.

In the Clean Air Act chapter, we have entirely revamped the materi-
als on New Source Review to reflect this hot area of litigation. We have
expanded our treatment of market mechanisms under the Act to cover
more comprehensively the problem of interstate spillovers (including an
analysis of the Ozone Transport Commission and the NOX SIP Call). We
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vi PREFACE

describe a broad range of market mechanisms for addressing air pollu-
tion, and extend them to greenhouse gas regulation—for example, we dis-
cuss the market approaches contained in the new Regional Greenhouse
Gas Initiative just launched by the New England states. We have includ-
ed new materials and new perspectives on federalism, including a focus

on the relationship between state climate change activities and federal-
ism.

Other important additions include new materials on NAFTA and reg-
ulatory appropriations cases under Chapter 11 of the treaty; new materi-
als on stormwater pollution and its treatment under the Clean Water Act;
and updated and revamped NEPA materials that explain the statute’s
ongoing significance. As with our last edition, we have added a variety of

charts and summaries to help organize and simplify the statutory materi-
al.

We could not have completed this new edition without the extraordi-
nary efforts of our research assistants, Madeline Fleisher, Adam Kron,
Dhananjay Manthripragada, Jessica Yarnall, our indexer, Caleb Donald-
son, and our superb administrative assistants Kathy Curley, Mary Elliott,
and Lauren Zachry. Peter Wyckoff and Michael Gerrard deserve special
thanks for giving us the view from practice, as do our partners and fami-
lies for providing support and love during the writing process. And our
students, who challenge and inspire us to think about environmental

issues in new and interesting ways, deserve our appreciation for spurring
us to make the casebook better.

As we write this preface, an extraordinary shift is taking place in the
U.S. response to perhaps the most significant environmental problem of
the coming century, climate change. The federal government has
remained largely inactive in efforts to reduce the greenhouse gas emis-
sions that scientists almost uniformly believe are heating the earth's tem-
peratures. Yet into this policy breach have stepped the states, or at least
a majority of the states. We see the Northeastern states committing to a
market based scheme to reduce carbon dioxide emissions from power
plants; California enacting legislation to reduce greenhouse gas emissions
from automobile tailpipes (and ten states agreeing to follow California's
lead); some twenty states requiring their utilities to purchase renewable
energy portfolios; and numerous states and municipalities establishing
greenhouse gas emission target reductions. In the aftermath of Hurri-
cane Katrina, Gulf Coast states have expressed their concern about
increased vulnerability to flooding. The legal maneuvering surrounding
these efforts continues to be dynamic but may not keep pace with climate
developments; each new issue of Science and Nature seems to demon-
strate that climate change is happening earlier and more rapidly than sci-
entific models have predicted. All of this may prompt a federal statute
sooner rather than later; at least two bills on climate change have been
introduced in Congress as of the time of writing. The point, however,
should be clear: the future of climate change is now, and we are at a deli-
cate, interesting and crucial moment in addressing the problem.
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Of monumental importance to the future of U.S. environmental law is
the addition of two new justices to the Supreme Court: Chief Justice John
Roberts and Associate Justice Samuel Alito. They replace two westerners,
Chief Justice Rehnquist and Justice Sandra Day O’Connor. It is hard to
predict the impact this shift will have on the field, but it won’t be long
before we know. The Court decided three important environmental cases
in this first Term of the Roberts Court, and has taken at least one for its
second Term, all of which implicate the extent of federal power to address
environmental problems. As always, the future of environmental law is

both interesting and uncertain. It could not be a more exciting time to be
a student in the field.

DANIEL A. FARBER
JODY FREEMAN
ANN E. CARLSON

July, 2006
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