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Preface and Acknowledgments

Every state in the United States—and the federal government and the District of
Columbia—has (literally) tens of thousands of criminal statutes on the books.
These bodies of criminal statutes (sometimes collected in a so-called Crimes Code)
are different as well as constantly changing—in every single one of these jurisdic-
tions. But there are, nonetheless, important similarities in the history, approach,
coverage, and application of all of the major criminal offenses in each of these
jurisdictions. It is these similarities, as well as the most significant differences in
approach and coverage, that are discussed in appropriate detail in the chapters
that follow.

This book was written primarily for use by law students who are taking a law
school course in criminal law. We have each taught just such a course for longer than
we care to admit, and we have tried to include herein all of the information necessary
for a law student to obtain an informed overview of everything (and more) that is
typically taught in such a law school course.

This book should prove helpful to non-law students as well. It would serve as a
useful overview of criminal law in the United States for undergraduate students
enrolled in criminal justice courses. Moreover, this book would serve as a useful
tool for criminal justice professionals working in other countries who might want
to look to American criminal law as a basis for comparison to their own criminal
codes. Indeed, this book would be helpful for many others as well, such as journalists,
legislators, and administrators working in the U.S. criminal justice system and inter-
ested lay people who would simply like to gain a better understanding of—and more
informed insights into—the nature of substantive criminal law in this country.

It is the authors’ hope that the unique features of this book will prove to be
particularly useful for readers. The Overview at the beginning of each chapter posi-
tions the material that follows in that chapter within the whole field of criminal law.
The Frequently Asked Questions feature (FAQs) gives readers clear and cogent
answers to issues that commonly pop up in a criminal law course. Sidebars add
some color to the coverage of substantive criminal law, offering readers some
parenthetical insights. (Use that material to show off in class!) The Summary feature
near the end of each chapter offers you a quick and easy guide to the most basic
points covered in that chapter. And the Connections feature at the very end of each
chapter helps you fit the points made in that chapter with the other chapters in the
book, the whole body of substantive criminal law.

Finally, the authors wish to acknowledge with their sincere gratitude the assis-
tance in the production of this book of Barbara Roth, the Managing Editor for this

xvii
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project at Aspen; the editorial assistance of Dana Wilson; the research assistance of
Sarah Drinkwater (Pitt Law, Class of '09); and the drawings of Dan Schneider (in the
conspiracy chapter). The authors also wish to express their gratitude to their families,
not only for their forbearance of the time the authors took to accomplish this project,
but for their crucial role as well in spending all of the (modest) amount of money
generated by sales of this book.

John M. Burkoff
Pittsburgh, Pennsylvania

Russell L. Weaver
Louisville, Kentucky

May 2008
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Purposes of the
Criminal Law

Why do we use the criminal law to meet our 5 —
societal objectives, rather than relying instead OVERVIEW
on the civil law? Or simple moral force? And

even when we have made the decision that a particular act should be criminalized,
how do we determine the severity of the punishments that should be imposed? When is
a fine sufficient? Imprisonment necessary or desirable? Capital punishment? The
answers to these questions are of critical importance to lawyers for many reasons,
not the least of which is that the “whys” of the criminal law often determine the
“whats"—that is, why we punish often dictates what sentence (if any) a convicted
defendant may receive.

A. JUSTIFICATIONS FOR PUNISHMENT

Retribution

Restraint

. Specific Deterrence

. General Deterrence

. Rehabilitation

. Expressing Community Values

oU s WN =

B. APPLICATION OF THE JUSTIFICATIONS FOR PUNISHMENT

1. Scenario # 1
2. Scenario # 2
3. Scenario # 3



_ Chapter 1: Purposes of the Criminal Law

The criminal law is unique in that it provides a mechanism for controlling individual
behavior through the medium of punishment. Punishment can take the form of
imprisonment, fines, restitution, and, in the most extreme cases, even execution.
In this respect the criminal law is distinguishable from other areas of the law.

A. Justifications for Punishment

For moral and ethical reasons, we need sound justifications for imposing criminal
penalties. Criminal convictions usually carry a stigma and moral condemnation,’
that can and usually do affect an individual’s reputation, status in society, personal
relations, and professional career.” In addition, some punishments entail relatively
severe personal consequences, such as significant deprivations of individual liberty
or even death. Even when criminal punishment involves nothing more than a fine,
the loss of money as a result of a criminal conviction is rarely taken lightly.

Civil tort law, by contrast, is designed to provide appropriate economic compen-
sation to those injured by the conduct of others. Our criminal law would likely be
quite different if it was driven strictly by economic considerations:

TO“ THE ©792
DAWCING BUl ROBENGoLLING

Under the Clean Air S oF AND WE CORNERS THE
Act, companies can T A g @Rn SURPRISED INTRUDER/
B
a p
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MARTIN RYDER 1S AWAKENED
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ne 8]

WHERE WAL THIS LEAR. 7
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BY THE SOUNDS OF A BURGLARY,

L WAVE EVERY RIGHT
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OWN DPWELLING, AND I
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RYDER OVERCOMPLIED WITH S5

THE LAW SO THAT SLUGGO

[OUTCOME, WHEN CRIME
ARE MARKET-DRIVEN/

Copyright Ruben Bolling 1992; distributed by Quaternary Features.

!See, e.g., Henry M. Hart, Jr., The Aims of the Criminal Law, 23 Law & Contemporary Problems 401 (1958)
(“[A crime] is conduct which, if duly shown to have taken place, will incur a formal and solemn pronounce-
ment of the moral condemnation of the community.”).

%See, e.g., Louis Michael Seidman, Soldiers, Martyrs, and Criminals: Utilitarian Theory and the Problem of
Crime Control, 94 Yale L.J. 315 (1984) (“(B]lame not only makes the threat of other punishment credible, but
also provides a kind of deterrence that other punishment cannot achieve. . . . [But] moral condemnation is a
unique sanction because it inflicts suffering on individuals even when the conduct is otherwise efficient.”).



A. Justifications for Punishment “

While tort damages also serve as a mechanism for controlling individual behav-
ior in the sense that people may alter their conduct in an effort to avoid liability and
civil damages, tort remedies do not include in their repertoire forcible imprisonment
or execution. In addition, again unlike criminal offenses, tort damages are usually
awarded for compensatory rather than punitive purposes, except in the limited case
of civil punitive damages.

Because of the potentially dramatic and life-altering consequences resulting
from a criminal conviction, criminal punishment is usually reserved for the more
serious departures from societal standards of conduct. Indeed, relatively minor
deviations from the prescribed norms are sometimes referred to as only “violations”
rather than as “crimes.”

The commission of actual criminal offenses is typically punished on the basis of
the perceived severity of the offense. Crimes such as murder, manslaughter, robbery,
and rape typically carry the most severe punishments. In addition, certain necessary
elements of proof are included in virtually all crimes as prerequisites to the imposi-
tion of criminal sanctions, for example, a voluntary act, a culpable mens rea, and, in
some instances, a specific result and/or an appropriate causal link between the act
and the result.’

But it is one thing to convict someone of a crime by establishing all of these
prescribed elements of a statutory criminal offense, and it is another thing entirely to
forcibly punish that person, whether that punishment be a fine, imprisonment, or exe-
cution. Unless we are to reflexively legitimize the gratuitous infliction of suffering upon
others, society must have reasons—good reasons—for imposing such punishment.

Many people contend that it is appropriate to punish a convicted criminal by
looking primarily to application of the moral principle of “just deserts.” That is to say
that criminal punishment is appropriate when scaled to the offender’s culpability
and the level and scope of the harm that he or she has caused. If an offender is less
culpable, then he or she “deserves” less punishment; more culpable, then he or she
“deserves” more punishment.

Not everyone agrees, however, that punishment for crimes should be determined
strictly by looking to the accused or by applying the principle of just deserts. Some
critics point out that even if we all agreed on that rationale, how in the world are we to
determine what an offender justly deserves in fact? What are just deserts? A prison
sentence rather than a fine? If prison, for how many months or years? What is just?

There are a number of reasons why it is important as a practical matter to know
why particular activity has been criminalized. When sentencing, judges often con-
sider, for example, the purposes of the criminal law in making discretionary judg-
ments about the length of criminal sentences, at least where such discretionary
judgments are permissible because no mandatory sentence is required.

Over the years, a number of different justifications have been discussed both for
the imposition of criminal sanctions and for the determination of the severity of
those sanctions. Most commonly, these justifications include the following:

B Retribution

B Restraint

M Specific deterrence

B General deterrence

M Rehabilitation

B Expressing community values

3See Chapters 2-4.



n Chapter 1: Purposes of the Criminal Law

(1) Retribution

The concept of retribution is quite elementary really. It is the notion that society
should punish criminals in a fashion similar to the crime actually committed in order
either (depending upon point of view) to exact just deserts or simply to exact ven-
geance for the wrong-doer’s own violation of the law. The Biblical “eye for an eye”:
“Thou shalt give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot,
burning for burning, wound for wound, stripe for stripe."4

The concept of retribution as justification for punishment is often premised
upon the view that we can and should require people to be—and to be held—
responsible for their own actions. If a person acts in a morally blameworthy manner
appropriately criminalized by the force of law, he or she should be called to account
for his or her improper and antisocial actions.’ Justice demands a sort of moral
compensation for the wrongdoing.

Moreover, when ordinary citizens refer to the criminal law, they often do so in
just such patently retributive terms. People frequently state, for example, that crim-
inals should be required to “pay their debt to society.” And when convicted criminals
are released from prison, many people say that they have paid their “debt.” In the
most extreme examples of retributive sentiment, the families of murder victims
sometimes seek to have the perpetrators put to death for their crimes. A “life for
a life.”

Despite these popular sentiments, many commentators question whether pun-
ishment can be justified sensibly based only upon such retributive grounds. Indeed,
some commentators have argued that criminal punishment serving only to exact
retribution is inherently cruel. One well-known commentator argued that the
primary justification for punishment should simply be to diminish further instances
of such anti-social conduct (see discussion of deterrence, infra) and that society
should only make such “concessions to retaliatory passions as are practically neces-
sary for the system to survive.”®

Nonetheless, retribution continues to survive as a common justification, popular
and philosophical, for imposing criminal punishment. The public perception, that
retaliation or retribution is a valid and important basis for punishment, may simply
be too strong to ignore. In addition, some fear that if society does not retaliate against
the perpetrators of crimes, the victims will. Some argue further that “‘[rJesentment
(perhaps even some hatred) is a good thing,’ that forgiveness of wrongdoers is over-
valued in our culture, and that there is little room for mercy in the sentencing of
wrongdoers.””

The Supreme Court has concluded that a legislature might reasonably conclude
that the death penalty serves legitimate retributive (and/or general deterrent) aims.®

“Bible, Exodus 21:23-25, King James Version.
5See, e.g., Immanuel Kant, 6 The Metaphysics of Morals 331 (1785) (“Punishment by a court . . . can never
be inflicted merely as a means to promote some other good for the criminal himself or for civil society. It
must always be inflicted on him only because he has committed a crime . . . . He must previously have been
found punishable before any thought can be given to drawing from his punishment something of use for
himself or his fellow citizens. The law of punishment is a categorical imperative.”).
SHerbert Wechsler, The Challenge of a Model Penal Code, 65 Harvard Law Review 1097 (1952).
“Joshua Dressler, Hating Criminals: How Can Something that Feels So Good Be Wrong?, 88 U. Mich. L. Rev.
1448 (1990).
8See Gregg v. Georgia, 428 U.S. 153, 183-184, 186, 186-187 (1976):
Retribution is no longer the dominant objective of the criminal law, . . . but neither is it a forbidden objective
nor one inconsistent with our respect for the dignity of men. . . . Indeed, the decision that capital punishment
may be the appropriate sanction in extreme cases is an expression of the community’s belief that certain crimes



