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INTRODUCTION

Until a child reaches the legal age of majority, he or she is considered
legally incapable of taking care of his or her personal needs, or of
managing his or her finances. If a child does not have a parent who is
willing or able to care for him or her, the state may appoint a “guardian”
to fill the parental role and protect the child. The minor is referred to as
the “ward” of the guardian.

Once a person reaches the legal age of majority, he or she is presumed
by law to be legally competent, and able to manage his or her affairs.
However, when an adult, due to physical or mental incapacity or
incompetence, is no longer able to manage his or her affairs, or function
safely in society, the state may appoint a “conservator” who will
manage that person’s affairs on his or her behalf. The legally
incapacitated person is known as a “conservatee.”

This Almanac discusses the appointment of a guardian and a
conservator, and their respective duties. The manner in which a court
determines incapacity is examined. Termination of a guardianship or
conservatorship is also discussed. In addition, this Almanac explores
alternatives to guardianship, including advance directives, trust funds,
social security representative payees, and adult protective services.

The Appendix provides statutory citations, applicable forms, and other
pertinent information and data. The Glossary contains definitions of
many of the terms used throughout the Almanac
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CHAPTER 1:
AN OVERVIEW OF GUARDIANSHIPS
AND CONSERVATORSHIPS

THE INDIVIDUAL’S RIGHT TO SELF-DETERMINATION

The right to make decisions regarding one’s personal affairs, and to
manage one's property, is a fundamental right of every American citizen.
However, hundreds of thousands of adults are denied these basic rights,
and lose all control of their personal and financial affairs.

Once a court determines that an individual is legally incompetent or
incapacitated, a guardian or conservator is appointed to make decisions
on behalf of that individual. Unfortunately, research has revealed that
many of those individuals who have been deprived of their right to
independent decision-making, are not being adequately treated.

It is an unfortunate reality that many persons and agencies appointed
to manage the personal and financial affairs for mentally incapacitated
individuals do not make decisions that are in the best interests of the
ward or conservatee and, in some cases, actually exploit these
individuals.

An improperly conducted guardianship or conservatorship can result in
fraud and thievery, and can jeopardize the health and safety of the
ward or conservatee, particularly when non-family members are
appointed as guardians or conservators.

On the other hand, depending on the degree of disability, a properly
conducted guardianship or conservatorship may allow the individual to
participate in the management of his or her finances and health care,
and allow the individual a certain degree of autonomy.

For this reason, it is essential that the appointment of a guardian or
conservator be made with the utmost care, and that there is careful and

Guardianship, Conservatorship and the Law 1



AN OVERVIEW OF GUARDIANSHIPS AND CONSERVATORSHIPS

ongoing oversight of this relationship. The proposed guardian or
conservator must be required to comply with the duties and
responsibilities as directed by the appointing court. A guardian or
conservator, as a fiduciary, is required to act at all times in the best
interests of the ward or conservatee.

ADVANCE PLANNING FOR INCAPACITY

Although a properly administered guardianship or conservatorship can
be beneficial and work in the best interests of an incapacitated
individual, it is better to avoid this option if at all possible.

Incapacity generally refers to an individual's inability to make
reasonable and sound decisions regarding his or her personal and
financial affairs. This scenario is not limited to senior citizens.
A disabling condition—e.g., a serious illness or accident—can happen
to any person at any time. When such a tragedy occurs, it can create
serious problems for loved ones, who must now stand in the shoes of
the incapacitated individual, and make decisions that are in their loved
one's best interests.

For example, if an individual becomes incapacitated, and has never
appointed another person to make legal or medical decisions on his or
her behalf, it may result in disputes among family members regarding
how to handle the incapacitated individual's personal, medical and
financial affairs. Often, a guardian or conservator must be appointed to
make these important decisions.

There are a number of alternatives you can choose that will avoid the
necessity of such legal proceedings. Once you have determined how
you would want certain situations handled—e.g., management of your
health care and finances—and the individual you trust to make those
decisions on your behalf, you should consult an attorney to discuss the
various options available.

Alternatives to guardianship and conservatorship are discussed more
fully in Chapter 6, “Conservatorship; Protecting the Property of the
Ward,” of this Almanac.

GUARDIANSHIP AND CONSERVATORSHIP DEFINED

A guardian is a court-appointed official who may be appointed to care
for unemancipated minors who have lost their parents to death or
incapacitation or for whom parental authority has been legally
terminated. Guardians may also be appointed to care for adults who
have become incapacitated and who cannot, therefore, take care of
themselves.

2 Guardianship, Conservatorship and the Law



