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Preface

Perhaps no other subject in the standard canon of legal education can claim such an
august tradition, such rigour of analysis, and such sublime irrelevance, as the law of
contract. The multitude of textbooks typically repeat an interpretation of the subject
which has remained unaltered for a century or more in its categorization and
organization of the legal materials. The latent values which inform these works include
a priority attached to personal liberty, minimal regulation of market transactions, and a
profound divide between private economic transactions and public control over the
social order. This fidelity to nineteenth-century laissez-faire ideals, which is unmatched
in other fields of legal studies, often remains concealed behind a presentation of the law
which emphasizes the formal, technical, and historical qualities of legal reasoning.

The result of this fidelity to tradition is that students learn in their early years a
misleading and almost entirely irrelevant set of rules. It is doubly misleading, for the
values which support the law have altered, and the emphasis upon the formal qualities

of legal reasoning tends to exclude any appreciation of how the law rests upon policy
" choices at all. The attempt to repeat the past guarantees the irrelevance of the subject,
since it can only have rare practical applications, because most contractual relations
will be governed by different rules from those stated in the books. My interpretation of
the law of contract distances itself from these standard accounts of the subject in two
ways.

The book defines the field of study by reference to the context of market transactions,
rather than the traditional confines of the legal conceptual category of contracts. It
delineates the subject as those rules which regulate trading practices and shape the
permitted forms of market transactions. As well as compelling discussion of relevant
parts of other aspects of private law, such as tort and unjust enrichment, this frame of
reference also requires the introduction of statutory and regulatory materials. In
particular, it requires an examination of how membership of the European Community
and its single market is beginning to shape the rules which provide the basis for market
transactions throughout Europe. By emphasizing the social context of market
transactions, and identifying those rules and legal principles which have an important
bearing on this context, the relevance of the subject to legal practice and social action
becomes more assured. There remains a problem of generality, for most contracts are
subject to particular regimes of law. But what a general introduction to the subject must
achieve is an understanding of the criteria by which market transactions are
differentiated from each other.




The second contrast with traditional accounts of the subject derives from the focus on
these criteria of differentiation between contracts, which prompts a fundamental
revision of the description of the values which underlie the modern law of contract. My
interpretation of the legal materials emphasizes the way the law both establishes
market transactions as an important site for citizens to acquire a sense of meaning for
their lives, and controls the market for the sake of establishing and protecting public
goods. I have referred to these goals compendiously as a conception of the ‘social
market’.

This fourth edition differs from the previous one principally in its inclusion of new
statutory and case law material, together with European Community initiatives that
increasingly set the regulatory framework for consumer contracts. Important new
legislative material includes the Human Rights Act 1998, the Contracts (Rights of
Third Parties) Act 1999, the Unfair Terms in Consumer Contracts Regulations 1999,
¢ the Consumer Protection (Distance Selling) Regulations 2000, the Electronic
| Communications Act 2000, the Sale and Supply of Goods to Consumers Regulations
2002 and the Enterprise Act 2002.

The primary focus of the book remains upon English law. But to understand the current
regulation of market transactions in England, some aspects of European and
international law have to be considered. I have also introduced frequent comparisons
with jurisdictions from elsewhere in the common law world, either where these
countries have addressed problems yet to be considered in England, or where their
reasoning points to the future direction which English law is likely to take.

To avoid any misunderstanding of my purpose in writing this book, let me make a few
concluding observations about its objectives. It is primarily a study of legal rules and
doctrines, not an attempt to discover the way some aspect of society works through a
study of the law. An examination of legal doctrine is interesting and important in its
own right, for the law frequently supplies the location for conclusive settlement of
debates about social justice, and so lawyer’s interpretations of social phenomena and
the values built into their analyses constitute a vital focus of study for anyone interested
in how a society is constituted and how it may be reformed. This work offers an
interpretation of the law which tries to make the best moral sense of these materials, to
fit them into a coherent picture of the social policies which the law pursues in its
regulation of market transactions. It is no part of my purpose to bring out
contradictions and incoherence in the legal doctrine, though in formulating a sustained
interpretation no doubt I brush over local difficulties of internal coherence in the law.

Lawyers trained in the traditional canon of contract law may find some of the concepts
and categories of my interpretation unfamiliar, and they may be concerned that because
the courts do not use exactly the same terminology, then my interpretation of the law
must be misleading. But given that my interpretation suggests that the traditional
account conceals more than it reveals about legal regulation of market transactions,
some novelty in the terminology becomes essential. It serves the purpose of better
expressing the principles which guide the legal reasoning.
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A restatement of the law of contract has considerable potential importance, because
students throughout the common law world learn from the subject many of their
elementary legal skills. The way the subject is taught, described, and examined shapes
most students’ perception of how legal reasoning works, and what objectives the law
normally tries to achieve. As long as students continue to receive the implicit message
from traditional texts that legal reasoning comprises the formal application of rules
gleaned from ancient precedents which embrace nineteenth-century laissez-faire
values, their legal education commences on the wrong foot and never really recovers.
Students should learn instead that contemporary moral and political values decisively
shape each branch of the law, that legislation provides the key element in the legal
regulation of social life, and that disputes about the law reveal conflicting
interpretations of social values and how they should be realized.
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