CANADIAN
CORPORATE
| AW

Cases, Notes & Materials

4th Edition

Bruce Welling
Lionel Smith
Leonard I. Rotman

®

L exisNexis



Canadian Corporate Law

Cases, Notes & Materials

Fourth Edition

Bruce Welling, B.Sc., LL.B., LL.M., Ph.D.
Professor of Law
University of Western Ontario

Lionel Smith, B.Sc., LL.B., LL.M. (Cantab.),
D.Phil., M.A. (Oxon.), LL.B. (civil law)
Director, Quebec Research Centre of Private and Comparative Law
and
James McGill Professor of Law
McGill University
Member of the Bar of Alberta

Leonard I. Rotman, B.A., LL.B., LL.M.,
S.J.D. of the Ontario Bar

Professor of Law
University of Windsor

®

LexisNexis:




Canadian Corporate Law: Cases, Notes & Materials, Fourth Edition
© LexisNexis Canada Inc. 2010
June 2010

All rights reserved. No part of this publication may be reproduced. stored in any material form
(including photocopying or storing it in any medium by clectronic means and whether or not
transiently or incidentally to some other use of this publication) without the written permission off
the copyright holder except in accordance with the provisions of the Copyright Act. Applications
tor the copyright holder’s written permission to reproduce any part of this publication should be
addressed to the publisher.

Warning: The doing ol an unauthorized act in relation to a copyrighted work may result in both a
civil claim for damages and criminal prosecution.

Members of the LexisNexis Group worldwide

Canada LexisNexis Canada Inc.. 123 Commerce Valley Drive East. Suite 700.
MARKHAM. Ontario

Australia Butterworths. a Division of Reed Intemational Books Australia Pry Litd.
CHATSWOOD. New South Wales

Austria ARD Betriebsdienst and Verlag Orac. VIENNA

Czech Republic  Orac sro. PRAGUE

France Editions du Juris-Classcur SA. PARIS

Hong Kong Butterworths Asia (Hong Kong). HONG KONG

Hungary Hvg Orac. BUDAPEST

India Butterworths India. NEW DELH|

Ireland Butterworths (Ireland) Ltd. DUBLIN

Italy Giuftié. MiLAN

Malaysia Malayan Law Journal Sdn Bhd. KUALA LUMPUR

New Zealand Butterworths of New Zealand. WELLINGTON

Poland Wydawnictwa Prawnicze PWN. WARSAW

Singapore Butterworths Astia. SINGAPORI: 1

South Africa Butterworth Publishers (Pty) Lid. DURBAN

Switzerland Stampili Verlag AG. BERNE

United Kingdom  Butterworths Tolley. a Division of Reed Elsevier (UK). LONDON, WC2A

USA LexisNexis. DAYTON. Ohio

Library and Archives Canada Cataloguing in Publication
Welling. Bruce. 1949-
Canadian corporate law : cases, notes & materials / Bruce Welling.

Lionel Smith, Leonard 1, Rotman. — 4th ed.

Includes index.
ISBN 978-0-433-46033-6

1. Corporation law — Canada — Cases. L. Smith, Lionel D.
1. Rotman. Leonard lan 11 Tidle.

KE1389.W45 2006 346.717066 C2006-902628-9
KFE1415.ZA2W45 2006

Printed and bound in Canada.



PREFACE

As with its predecessor volumes, the fourth edition of Canadian Corporate Law:
Cases, Notes & Materials maintains its primary purpose of providing an accessible
and authoritative casebook for the teaching of general or survey courses in
business associations/organizations or corporate law in any jurisdiction in Canada.
Its editors draw on their collective experience in teaching corporate law at a
number of law schools in Canada, Australia. England, New Zealand and the
United States in putting together a volume that is manageable in terms of its length
and provides the essential components of partnerships and corporations law within
an appropriate context for appreciating the issues they raise.

A continuing feature of this fourth edition is the editors™ collective desire to
revisit and rationalize the inclusion of the previous edition’s materials. All too
often, casebooks that proceed into multiple editions experience a tremendous
growth in size by adding new materials without critically rethinking the continued
inclusion of pre-existing materials. Such a process often adds only o the physical
rather than intellectual heft of a casebook. We have always endeavoured (o have
subsequent editions of this casebook expand in length only where necessary and
only to the extent needed to maintain the appropriate coverage of the subject
matter. To that end. we have often had to make difficult decisions to climinate or
reduce certain favourite items from time to time. If we have removed one of your
favourites. we apologize for its exclusion. We nonetheless hope that you view
these changes to the casebook as part of its evolution and mirroring the
simultancous evolution in Canadian partnerships and corporations law.

So, how would we characterize the notable additions or changes to this fourth
edition and how they represent the evolution of Canadian partnerships and
corporations law since the third edition of the book was published? Certainly. the
Supreme Court of Canada’s judgment in BCE Inc. v. 1976 Debentureholders.
[2008] S.C.J. No. 37. |2008] 3 S.C.R. 560 is the most obvious and notable
addition. The BCE Inc. case is noteworthy for a variety of reasons. not the least of
which is that it affirms the revolutionary discussion of corporate purpose in
Peoples Department Stores Inc. v. Wise, [2004] S.C.J. No. 64, [2004] 3 S.C.R.
461 and engages in significant discussion of managerial fiduciary duties and the
oppression remedy that sets the standard for corporate law in Canada. The BCE
Inc. case is excerpted in Chapters 4 and 9.

BCE Inc. provided the Supreme Court of Canada with a prime opportunity to
discuss the amorphous oppression remedy that has been a subject of consternation
and debate for many years in Canada. The frequency and manner in which the
oppression remedy has been argued and applied in the jurisprudence of different
provinces brought about the need for a consolidation of the various judicial
opinions that have been offered. BCE Inc. provided the opportunity for this to
oceur, but in the process ol addressing the oppression remedy. it opened up
potential new controversies. such as the extent to which principles of fiduciary
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obligation in the discharge of corporate management’s obligations may or may not
be relevant in assessing the application of the oppression remedy.

What is also notable about BCE /Inc.. and is illustrated particularly in Chapter
4. is that the judgment confirms the suggestions from the Supreme Court of
Canada’s judgment in Peoples Department Stores Inc. that Canadian corporate
law regards the fundamental issue of corporate purpose and the duties and
obligations of corporate management rather differently from what may be
observed in the preponderance of corporate law scholarship in the United States.
In particular, the notable emphasis in U.S. corporate law scholarship on the
shareholder primacy theory has been thoroughly rejected as a legitimate basis of
understanding the purpose and function of Canadian corporations or the
obligations of corporate management. The Supreme Court of Canada has quite
clearly indicated its support of the entity theory of the corporation through its
judgments in Peoples Department Stores Inc. and BCE Inc.. which is far more
consistent with the long-term interests and viability of corporations than with
maximizing short-term shareholder value. The Supreme Court has also confirmed
the need to consider the interests of a wide spectrum of stakeholders. including
communities, government and the environment, rather than focusing solely upon
shareholders when corporate management makes its decisions in the best interests
of the corporation. Perhaps this fundamental difference in approach explains. at
least in part, the greater acceptance of governmental regulation in Canadian
corporate law than in the United States and the not entirely unrelated and far less
severe effects of the recent financial crisis on financial institutions and corporate
bodies in Canada than in the United States.

Last. but certainly not least, the BCE /nc. judgment tantalizingly raised the
issue of good corporate citizenship and what it might mean though its repeated
reference to the corporation acting “as a good corporate citizen™. Is the Supreme
Court making a reference here to corporate social responsibility and the need for
Canadian corporations and management to pay greater attention to this duty?
Alternatively. is this a phrase to be treated like the emphasis in Peoples
Department Stores Inc. on the “better” corporation or making the corporation
“better” that is never defined in that case and has largely ceased to be referenced
beyond the initial case comments that appeared following Peoples release?

In addition to the major inclusion of the BCE Inc. judgment, different chapters
of the book have been reworked or reorganized. either to facilitate the inclusion of
new materials or to provide for the better and more logical presentation of
information. Some chapters have undergone minor tweaking, while parts of others
have been more extensively reworked. For example. the section on corporate
criminal liability has been rewritten and greater references have been made to
aspects of Quebec civil law, particularly where it sheds light on Supreme Court of
Canada jurisprudence in the fields of management obligations (Peoples
Department Stores Inc.) and corporate personality (Houle v. Canadian National
Bank, [1990] S.C.J. No. 120, [1990] 3 S.C.R. 122). Fiduciary law issues. such as
corporate opportunity, have been updated, as has oppression jurisprudence by
reference to BCE Inc. Attempts have also been made to provide more linkages
between sections or towards possible analogies or comparisons between chapters.
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Finally. the “Notes and Questions™ components of each chapter have been
reviewed and modified where appropriate.

The work involved in the production of a book such as this goes far beyond
the three names on the cover (although we did, of course, do all the hard work!).
Bruce thanks Patrick Copeland for his research work. Lionel thanks Benjamin
Sormonte and Yury Smagorinsky for research assistance. Len thanks Jordan Green
(J.D./LL.B. "09) and Laura Levine (J.D./LL.B. "10) for their rescarch assistance
and the financial assistance of the Law Foundation of Ontario.

Finally. the editors wish to thank Fran Cudlipp for her encouragement and
support in the preparation of this edition, as well as LexisNexis Canada and the
members of its stalf who have contributed to the production of this volume.

Len Rotman
Windsor, Ontario
April 2010
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