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unit 1

Jurisprudence

Text I Reasoning

Before You Read

1.

Perhaps the term ‘legal reasoning’ is much familiar to you. Can you
explain the proposition that “Reason is the life of the law”?
Can you name some elements of legal reasoning?

. Can you give examples to show how to use inductive or deductive

methods in legal reasoning?

First Reading Exercises

1.
2.
3.

1

What is the type of rigor stated in Paragraph 27

What is the author’s opinion about judges’ discretion in applying rules?
Can the most important elements of legal reasoning be accounted for by
induction? Why?

. What gave rise to “rule skepticism”?
. Is the situation with regard to statutes much the same as that of legal

rules? Why?

Ever since law became a specialized discipline, it has been assumed that

legal reasoning exhibits a greater rigor than other types of non-formal

argumentation. Explaining why this is so, however, has not been easy. It

is this inability to articulate a satisfactory theory of legal reasoning that has
undercut the perceptive criticisms of the United States Supreme Court by
the late Professor Henry M. Hart', who was unable to do much more than
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remind the legal profession that “reason is the life of the law”, and by
Professor Wechsler in his famous call for “neutral principles”” for the
adjudication of constitutional issues.

2 The type of rigor in reasoning that scholars are seeking to find in the
law is the type that would permit people who strongly disagree over the
merits of a judicial decision to agree that the case was properly decided or,
if this is impossible, at least to agree that the decision was adequately
justified. Most scholars attempting to identify an “objective” method of
legal reasoning, in the sense just described, have assumed that the law
consists of rules. When they have been unable to account for actual
decisions solely in terms of rules, some scholars have enlarged their
description of the law to include more general rulelike statements called
principles and still broader propositions called standards. It has been
recognized, however, that if objectivity in legal reasoning exists because
legal reasoning consists of reasoning from rules, then legal rules must
theoretically be capable of complete statement, although as a practical
matter such completeness may be difficult to attain.

3 Furthermore, once the rule has been completely stated, it must be
possible to ascertain from the formulation itself the factual situations to
which the rule applies. Unless this can be done, one is obliged to admit
that judges have a large measure of discretion in applying legal rules and to
conclude that the assumption that the law consists of general rules precludes
any possibility of objective decision-making. But experienced lawyers would
agree that it is counter-intuitive to contend that the so-called rules of law
can be completely stated and that it is still more implausible to maintain
that the statement of a rule can completely indicate the situations to which
it is applicable. Even the Restatement’s formulation of the Rule in Shelley’s
Case’ specifically  disclaims completeness. Indeed, the difficulty of
adequately formulating legal “rules” is acknowledged as a factor that
seriously limits the benefits that might be obtained from applying the
techniques of modern logic to legal analysis.

4 It is not surprising that legal rules are unable to fulfill such stringent
requirements.  If legal rules were complete and self-applying, their

application by the courts would be largely a deductive process, which it
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clearly is not; and this is the nub of the problem. To put the matter
another way, it is precisely because legal reasoning is not primarily
deductive that one is unable to state a legal rule completely or to ascertain
from the statement of the rule when it is applicable. As a simple
illustration, consider whether a statute requiring “motor vehicles” to pay a
road tax is applicable to go-karts. Only if the statute had defined “motor
vehicle” to include go-karts would the decision be primarily deductive; if
there were such a statutory definition, moreover, the case would probably
never be litigated. Without such a definition, the decision cannot be
deduced until the court has supplied a minor premise by deciding whether a
go-kart is a motor vehicle for the purposes of the statute.

5 Consider, as another example, the statute prohibiting the
transportation of women in interstate commerce for prostitution,
debauchery, or any other immoral purpose. Suppose a man transports a
woman from one state to another where she undresses in a motel room and
cavorts in the nude before her escort and a male photographer who takes
obscene photographs of her. Here also, deduction only enters the situation
in a very minor way. The major question is whether these actions
constitute transportation for an “immoral purpose” within the meaning of
the statute. If the purpose is found to be immoral, a simple logical
operation will determine that the statute has been violated and that the
prescribed penalties should be applied. But this second or logical part of the
problem is relatively trivial. These examples should suffice to illustrate that
the two aspects of the problem —the substantive or classificatory aspect,

and the logical one —seldom, if ever, merge. Nor, it should finally be

observed, can the most important elements of legal reasoning be accounted
for by induction, the second branch of classical logic.

6 In its most usual sense, induction refers to the process of inferring from
known facts the existence of unknown facts, an inference often expressed
in terms of rulelike general statements which can serve as the starting point
of deductive reasoning and which can be verified or refuted by future
observation. But no serious observer any longer believes that law consists of
preexisting rules which men somehow discover. The application of the law

is always at least partially a creative process. Even if one were to suppose
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that inductive arguments are as sound and compelling as deductive ones,
legal decisions are no more compelled by induction than by deduction.
Induction, like deduction, is largely only a tool in judicial decisionmaking.
7 Because identifiable “rules,” “principles” and “standards” in this strict
sense do not exist, any theory of legal reasoning that requires them is
necessarily incomplete. If one asks himself what the so-called rules of law
are, he would, it is submitted, be obliged to conclude that they are
constructs formed by scholars writing books and articles, by lawyers
litigating cases, and by judges preparing to decide cases. As such they serve
a very useful purpose. They are, first of all, a helpful mnemonic device for
classifying large numbers of cases. They provide a concise shorthand for
referring to matters which, at any particular moment, are not in issue. As
general statements of our expectations and preferences, they also provide a
means of predicting the outcomes of future cases and for arguing about the
desirability of those outcomes. Yet the position that such rules are the
actual content of the law, rather than a means of understanding it, is
untenable because there are any number of so-called rules which logically
can be constructed out of any given number of cases, and there is no
authoritative statement of which is correct. Under traditional theory, as we
shall see, not even a court’s express attempt to state the correct rule is
authoritative; it is only evidence of what the rule is, and sometimes not
even the best evidence. It is these inadequacies of a model of rules which
gave rise to the “rule skepticism” of the American legal realists. It is these

same inadequacies which, as we shall see, have led legal scholars —many
of whom did not share the rule skepticism of the realists —to devote so

much time and effort to the subject of legal reasoning over the years.
Finally, we might briefly note that the situation is not really much different
with regard to statutes. It is true a statute has a fixed verbal form, but
what the statute means is another question. Statutes, like common-law
rules, require interpretation and application by the courts.

8 The subject of legal reasoning is a vast one. It is one of the most
important questions in any detailed study of the law from a philosophical
point of view. However, we cannot present anything like a complete view

of this vast subject. Indeed, anything like a “complete” view would take a
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lifetime and more of study.

(1 275 words)

-----------------------------

Notes YRR R AN R R R RN R R R R R R R R R R R R el YRR,

1. H. M. Hart, Foreword: The Time Chart of the Justices, The Supreme Court
1958 Term, 73 HARV. L. REV. 84, 125 (1959).

2. Toward Neutral Principles of Constitutional Law, by Professor Wechsler, an
article published in 73 Harvard Law Review, 1, 7, 9 Selected Essays 1938 — 62
(1963) at pp. 463 and 468.

3. Rule in Shelley’s Case: an important decision in the law of real property. The

litigation was brought about by the settlement made by Sir William Shelley (c.
1480 — 1549), a judge of the common pleas, of an estate which he had purchased
on the dissolution of Sion Monastery. After prolonged argument the celebrated rule
was laid down .by Lord Chancellor Sir Thomas Bromley, who presided over an
assembly of all the judges to hear the case in Easter term 1580 — 1581.
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After-reading Exercises
I . Multiple Choice

1.

The first paragraph mainly exemplifies

A.

B.
C.

D.

the importance of legal reasoning
the significance of the discussion on legal reasoning
the inability of experts to explain legal reasoning

the inadequacies of criticisms

Which is NOT what scholars are seeking?

A.

A type of rigor of legal reasoning

B. Objective method of legal reasoning

C.

D.
. Experienced lawyers would agree that
A.

B.

C.

D.

Complete statement of the legal rule

Disagreement over the merits of judicial decisions

rules of law can be completely stated

the statement of a rule can not completely indicate the situations to
which it is applicable

legal rules can be adequately formulated

legal rules can not be formulated

The woman-transporting case explains that

A.

B.

C.
D.

. Because application of legal rules by the courts is not a deductive

the purpose of the act is immoral
the act is trivial
the substantive and logical concepts do not merge

the inductive method cannot be applied

process,

A.
B.

C.
D.

. Application of law is

A.

legal rules are complete and self-applying

one is able to ascertain from the statement of the rule when it is
applicable

one is unable to state a legal rule completely

the statute that defines “motor vehicles” can include go-karts

basically a deductive process

B. basically an inductive process

C. at least partially a creative process
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D. a process of applying preexisting rules

According to the author, rules of law

A. do not exist

B. are the actual content of the law

C. are constructs formed by scholars, lawyers and judges

D. only provide a means of predicting the outcomes of future cases

The author’s opinion about statutes is

A. that because of their fixed verbal form, they are different from
common-law rules

B. what the rule means is as its verbal form suggests

C. statutes do not involve interpretation

D. statutes require interpretation by the courts

Il . True or False Statements

1.

The author thinks that it’s possible to identify an objective method of
legal reasoning.

. Scholars have the desire that adequate formulation of legal rules can

facilitate the application of modern logic to legal analysis.

. It is not known when the rule is applicable because legal reasoning is

primarily deductive.

. The author thinks that any theory of legal reasoning is incomplete.

. The inadequacies of a model of rules gave rise to rule skepticism and

have led scholars to spend much time on the subject of legal reasoning.

Il. Vocabulary Exercises .
Fill in the blanks with one of the words in the box. Change the form if
necessary. Each word can be used only once.

articulate, cavort, discretion, litigate, contend, formulate, suffice,

stringent, compel, untenable, submit, disclaim, verify, refute,

implausible

. Law students are expected to be able to their opinions on the




