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BIODIVERSITY CONSERVATION, LAW + LIVELIHOODS

The TUCN Academy of Environmental Law Research Studies’ third colloquium
brought together more than 130 experts from 27 nations on nearly every continent.
This book brings together a number of the papers presented there and offers a
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spectives. The book is organized thematically to present a broad spectrum of issues,
including the history and major governance structures in this area; the needs, prob-
lems, and prerequisites for biodiversity; area-based, species-based, and ecosystem-
based conservation measures; the use of components of biodiversity and the processes
affecting it; biosecurity; and access to and sharing of benefits from components of
biodiversity and their economic value.
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The Millennium Ecosystem Assessment released earlier this year was the first
comprehensive global evaluation of the world’s major ecosystems. The product of an
unprecedented, four-year study involving natural scientists, scholars and environmental leaders from
all over the world, it offers a sobering look at how human activities are causing environmental
damage on a massive scale. It challenges all countries, all people and the IUCN Academy of
Environmental Law to do more to protect the environment on which our lives depend.

The report tells us how biodiversity is declining at an alarming rate. Twenty-five percent of
commercially exploited marine fish stocks are over-harvested. The conversion of wetlands, forests,
and mangroves is reducing the capacity of ecosystems to mitigate the effects of extreme weather
events such as the recent tsunami in the Indian Ocean. If the world is to meet the agreed target of
reducing the loss of biological diversity by 2010, and achieve the Millennium Development Goals
by 2015, we will need dramatic steps to change course.

Laws, regulations, enforcement measures, policy reforms, market mechanisms, and
investments in the management of critical ecosystems must all be part of the picture. Your
colloquium on the law of biodiversity can provide essential guidance. We need legal tools that will
turn recommendations into practice. And we need your suggestions as to how environmental law
can bring about the policy, institutional, and behavioural changes needed to deal with the root causes
of environmental degradation.

The Millennium Ecosystem Report did not only sound an alarm; it also proposes solutions
and strategies for restoring and maintaining ecosystems. It is encouraging to know that the World
Conservation Union is involved in the search for solutions on an issue of great urgency to all
humankind. Please accept my best wishes for the success of your deliberations.

Kofi A. Annan



Macquarie Statement

14 July 2005
Sydney, Australia

Delegates at the [IUCN Academy of Environmental Law’s Third Annual Colloquium
hosted by Macquarie University through its Centre for Environmental Law reached a
consensus on the need to protect biological diversity as a fundamental part of efforts to
ensure a healthy environment for present and future generations of humans and other
living species.

The statement, to be known as the “Macquarie Statement” was debated in the final
plenary session of the five-day gathering in Sydney of more than 130 environmental
experts from 27 nations to consider the theme of “Biodiversity Conservation, Law -+

Livelihoods: Bridging the North—South Divide.” The complete text of the statement
follows:

MACQUARIE STATEMENT
Statement of the Third Colloquium of the IUCN Academy of Environmental Law

At the Third Colloquium of the TUCN Academy of Environmental Law, more than 130
environmental experts from 27 nations representing universities from each continent
gathered to consider the theme of “Biodiversity Conservation, Law + Livelihoods:
Bridging the North—South Divide.” Papers presented by the participants and discussions
in both plenary and panel sessions reflected a broad recognition that efforts to protect
biological diversity are a fundamental part of efforts to ensure a healthy environment
for present and future generations of humans and other living species.

The colloquium took into account the findings of the Millennium Ecosystems Assess-
ment that, despite past warnings, threats to biodiversity and general environmental
degradation have continued unabated, making it difficult to meet the original target of
reducing the loss of biodiversity by the year 2010 and to meet Millennium Development
Goals by 2015. To improve our capacity to meet these goals, the colloquium emphasized
the following themes.

Human activity, including anthropogenic causes of climate change, is contributing
to an alarming rate of species extinction that is reducing the diversity of the biosphere
to the detriment of present and future generations.

Environmental law must focus on redressing the factors that contribute to the re-
duction in biological diversity at their sources by creating appropriate incentives for

xiii
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MACQUARIE STATEMENT

changing behaviour. Further, environmental law must develop and put into effect the
legal tools that will turn established and evolving scientific and policy recommendations
into enforceable norms, institutions and procedures. At a global level, this must build
on the established principle of common but differentiated responsibilities.

The establishment and maintenance of protected areas on a national, regional or
global basis can play an important role in protecting endangered species and preserving
biodiversity by conserving ecosystems and natural habitats on which species depend.

Recognizing the complex interdependencies of living organisms in ecosystems,
efforts to preserve biodiversity must emphasize a broad ecosystem approach, rather
than focusing primarily on preventing extinction on a species-by-species basis or park-
by-park basis.

As globalization spreads concepts of private property, it is important that concepts
of property law be reconceptualized to ensure the protection of public values and to
prevent the destruction of the economy of nature and the environmental services that
ecosystems provide.

Measures that promote the conservation and sustainable use of biodiversity ulti-
mately will contribute to a more peaceful and prosperous world for the benefit of both
current and future generations. All countries should follow sustainable development
paths, learning from, and avoiding, the mistakes of the past.

As knowledge of the causes and consequences of environmental problems continues
to improve, it is imperative thatlegal concepts be adapted to take into account new infor-
mation and to improve the capacity of law to respond to environmental imperatives. The
considerable expertise possessed by members of the Academy of Environmental Law
can be leveraged to make significant contributions to improved public policy through
collaborative and comparative law research projects. These projects can help improve
our understanding of what policies work and why and enhance our ability to employ
law to achieve our shared goals.

Special and deliberate efforts should be made to develop a critical mass of expertise
and institutional arrangements in developing countries, paying particular attention
to the interests of minority, indigenous and marginalized peoples to ensure equitable
national and regional sustainable development.

Every country and regional entity must put into place legal and policy mechanisms
as well as institutional procedures that protect the rights of minorities, indigenous and
marginalized people in relation to their settlements, knowledge, customary law and

access to justice, ensuring that they have priority in benefits derived from sustainable
use of biodiversity.



Contributors

Abdul Haseeb Ansari Professor, AIKOL, International Islamic University, Malaysia.

Patryck de Araiijo Ayala PhD Candidate in Law, Universidade Federal de Santa Cata-
rina, Brazil.

Karen Bubna-Litic Senior Lecturer in the Faculty of Law, University of Technology,
Sydney.

Dr. Frang¢oise Burhenne-Guilmin Senior Counsel, [UCN Environmental Law Centre,
Germany.

Arlindo Daibert Attorney-General’s Office, City of Rio de Janeiro, Brazil.

The Hon. R. J. Debus Attorney-General and Minister for the Environment, State of
New South Wales, Australia.

Dr. Qun Du Professor, Environmental Law and Natural Resource Management,

Tongji— UNEP Institute of Environmental Sustainable Development, Tongji University,
Wuhan, Hubei, People’s Republic of China.

Loretta Feris Associate Professor of Law, Faculty of Law, University of Pretoria.

Heline Sivini Ferreira PhD Candidate in Law, Universidade Federal de Santa Catarina,
Brazil.

Jeremy Firestone Associate Professor of Marine Policy and Legal Studies, University of
Delaware, USA.

D. E. Fisher Professor of Law, Queensland University of Technology, Australia; consul-
tant, Phillips Fox Lawyers.

JanHannam Associate Professor, Australian Centre for Agriculture and Law, University
of New England, Australia.

Dr. Alan D. Hemmings Senior Fellow Gateway Antarctica Centre for Antarctic Studies
and Research, University of Canterbury, Christchurch, New Zealand.

David R. Hodas Professor, Widener University School of Law, Wilmington, Delaware,
USA.

Zhang Hui Lawyer, Legal advisor to Jilin Forest Bureau, People’s Republic of China.

XV



xVi

CONTRIBUTORS

Michael L. Jeffery QC, Professor of Law and Director of the Centre for Environmental
Law, Macquarie University, Sydney.

Yasuhiko Kagami Ocean Policy Research Foundation, Japan.

Isoa Korovulavula Institute of Applied Science, University of the South Pacific, Suva,
Fiji Island.

Na Li Professor of Law, Jilin University, People’s Republic of China.

Jonathan Lilley PhD Candidate, College of Marine and Earth Studies, University of
Delaware, USA.

Rosemary Lyster Associate Professor in the Faculty of Law at Sydney University; Direc-
tor of the Australian Centre for Environmental Law, Sydney.

Brendan Mackey Fenner School of Resources, Environment and Society/Faculty of
Science, The Australian National University, Canberra.

Pio E. Manoa School of Marine Studies, University of the South Pacific, Suva, Fiji
Islands.

Paul Martin Australian Centre for Agriculture and Law, University of New England
Armidale, New South Wales, Australia.

Bo (Kevin) Miao PhD Candidate, Center for Environmental Law, Macquarie Univer-
sity, Sydney.

Ilona Miller Principal Solicitor, Environmental Defender’s Office, New South Wales,
Australia.

José Rubens Morato-Leite Professor of Environmental Law, Universidade Federal de
Santa Catarina, Brazil.

Burton Ong Associate Professor, Faculty of Law, National University of Singapore.

Nicholas A. Robinson Gilbert and Sarah Kerlin Distinguished Professor of Environ-
mental Law, Pace University School of Law, USA.

Dr. Michelle Rogan-Finnemore Centre Manager of Gateway Antarctica Centre for
Antarctic Studies and Research, University of Canterbury, Christchurch, New Zealand.

Justin Rose PhD Candidate, Centre for Environmental Law, Macquarie University,
Sydney.

Nicholas de Sadeleer Professor of Law, University of Oslo, Norway.

George A. Sarpong Senior Lecturer, Faculty of Law, University of Ghana, Legon.

Joseph L. Sax James H. House and Hiram H. Hurd Professor of Environmental Regu-
lation, Emeritus, University of California, Berkeley, USA.

Jessica Wood Environmental Defender’s Office, Sydney.

Desalegn Wana Lecturer, Department of Geography and Environmental Studies, Addis
Ababa University, Ethiopia.

Liu Yanchun Head of Jilin Provincial Forest Administrative Bureau, People’s Republic
of China.

Yuhong Zhao Assistant Professor, School of Law, City University of Hong Kong.



Contents

Acknowledgments

Message from Kofi A. Annan, Secretary-General of the United Nations
Macquarie Statement

Contributors

Introduction

Michael 1. Jeffery, Jeremy Firestone, and Karen Bubna-Litic

PART ONE. THE CONTEXT

1

Environmental Law Forty Years Later: Looking Back and Looking Ahead
Joseph L. Sax

Biodiversity and International Law: Historical Perspectives and Present
Challenges: Where Do We Come From, Where Are We Going?
Francoise Burhenne-Guilmin

Some Observations on the [UCN, the Earth Charter, and Global Governance
Brendan Mackey

The Changing Role of Law in the Pursuit of Sustainability
Paul Martin

PART TWO. BIODIVERSITY: ITS CONSERVATION

Section A. Needs, Problems, Prerequisites

5

~

Biodiversity Conservation in the Context of Sustainable Human
Development: A Call to Action
Michael 1. Jeffery

Legal and Paralegal Rules for Biodiversity Conservation: A Sequence
of Conceptual, Linguistic, and Legal Problems
D. E. Fisher

Future Directions in Conservation of Biological Diversity:
An Interdisciplinary Approach
Abdul Haseeb Ansari

Section B. Implementation of the CBD

8

Experience, Mistakes, and Challenges: The Implementation of the
Convention on Biological Diversity in Brazil

José Rubens Morato-Leite, Heline Sivini Ferreira, and

Patryck de Aratjo Ayala

page ix
xi

xiii

XV

|

26
43

49

69
94

132



CONTENTS

Section C. National and Regional Legal and Institutional Tools
and Regimes
9 EC Law and Biodiversity
Nicholas de Sadeleer

10 Community-Based Biodiversity Conservation in the Pacific: Cautionary
Lessons in “Regionalising” Environmental Governance
Justin Rose

PART THREE. CONSERVATION MEASURES
Section A. Area-Based Measures

11 The Recent NSW Experience, from Regional Forest Agreements to Brigalow
and the Introduction of the Community Conservation Area
R. J. Debus

12 Local People’s Perceptions and Attitudes towards the Management of
Nech-Sar National Park, Ethiopia
Desalegn Wana

13 Japanese MPAs at a Turning Point: Nomination of Shiretoko for World
Heritage Status
Yasuhiko Kagami

Section B. Species-Based Measures

14 Ten Years of Threatened Species Legislation in NSW — What Are the Lessons?
Karen Bubna-Litic

15 Sanctuaries, Protected Species, and Politics — How Effective Is Australia
at Protecting Its Marine Biodiversity under the Environment Protection
and Biodiversity Conservation Act 19992
Ilona Miller and Jessica Wood

16 Legal Stewardship of Mountain Regions: The Emerging Ecoregime
Nicholas A. Robinson

PART FOUR. USES OF COMPONENTS OF BIODIVERSITY

17 Legal Framework for the Ecological and Biodiversity Needs of Soil: Progress
towards an International Instrument for the Sustainable Use of Soil
lan Hannam

18 The Ghanaian Forestry Regime: Bridging the Gap between the North
and the South

George A. Sarpong

19 Bridging the Dominant-Indigenous Peoples Cultural Divide: Reflections
on Makah Whaling

Jeremy Firestone and Jonathan Lilley
PART FIVE. PROCESSES AFFECTING BIODIVERSITY
Section A. Global Warming

20 Biodiversity and Climate Change Laws: A Failure to Communicate?
David R. Hodas

21 Emissions Trading: A Fantasy for China to Combat Global Warming?
Bo Miao

181

193

227

233

265

280

306

329

347

358

383

400



CONTENTS

Section B. Land Management

22 A Brief Historical Comparison of the Public Land Disposal Policies
in Brazil and in the United States
Arlindo Daibert

23 Protecting Ecological Functions: Ecological Function Zoning
and Conservation Zones in the PRC
Qun Du

24 The Successful Ecograss Project and the Policy and Legal Issues Met
and Solved

Na Li, Liu Yanchun, and Zhang Hui

PART SIX. BIOSECURITY ISSUES

Section A. Invasive Species

25 Prevention and Control of Alien Invasive Species —
China’s Implementation of the CBD
Yuhong Zhao

Section B. Genetically Modified Organisms

26 Who Is to Blame? Liability and Redress Related to GMOs
Loretta Feris

27 The Reality and Effect of “Advance Informed Agreement”
under the Cartagena Protocol
Rosemary Lyster

PART SEVEN. ACCESS AND BENEFIT-SHARING

Section A. The Situation in Antarctica

28 Access, Obligations, and Benefits: Regulating Bioprospecting
in the Antarctic
Alan D. Hemmings and Michelle Rogan-Finnemore

Section B. Indigenous Intellectual and Cultural Property Rights

29 Biotechnological Innovations, Genetic Resources, and Traditional

Knowledge: Current Developments at the World Intellectual Property
Organization
Burton Ong

30 Sharing All the Benefits: The Challenge of Legal Recognition of Indigenous
Intellectual and Cultural Property Rights in the Fiji Islands
Pio E. Manoa and Isoa Korovulavula

Index

423

441

465

485

500

529

553

579

593

vii



Introduction

Michael 1. Jeffery, Jeremy Firestone,
and Karen Bubna-Litic

The threats to biological diversity are well known, and include overharvesting of flora
and fauna, species introductions, habitat loss and fragmentation, pollution, tourism,
globalization, and climate change. These factors threaten the sustainability of culture
as well. This volume, addressing as it does the conservation of biodiversity and the
divide between developed and developing states, appropriately focuses international
and comparative environmental law scholars, practitioners, and policy makers on ways
to engage cooperatively to meet the broader imperatives of a sustainable biosphere and
sustainable cultures. It also usefully ties these concepts together in one volume given the
interrelationship between the two. The tension between nature conservation, on the one
hand, and sustainable cultures, on the other, is perhaps best reflected in international
law by section 8(j) of the 1992 Convention on Biological Diversity (CBD). There states
are called on to conserve biological diversity and to “respect, preserve, and maintain”
indigenous cultures while at the same time promoting the wider sustainable use of the
components of biological diversity. Appropriately, the Convention recognizes that the
conservation of biological diversity is a “common concern of humankind.” We would
suggest that sustainable cultures should likewise be recognized. It is to these twin goals —
rather, obligations — that we now turn.

This book places the issues threatening biological diversity — the variability of life on
Earth and their interaction at the level of genes, species, and ecosystems—in a contempo-
rary context. We have moved beyond the debates of the early 1990s at the time of the Rio
Conference, which focused primarily on economic development in an environmentally
sustainable manner, to where we find ourselves today with an increased awareness that
the way forward must necessarily address poverty eradication on a sustainable basis.
Any realistic hope of achieving the Millennium Development Goals lies with reducing
poverty through the conservation and sustainable use of biodiversity on a truly global
scale. This reduction in poverty will be evidenced in five main areas: security of food
production; sustainable livelihoods; improvements to health; reduced vulnerability to
natural disasters and conflict over shared resources, such as food and water; and, finally,
in the area of ecosystem services. This volume, although only an introduction to some
of these areas, represents the aspirations of the participants to the colloquium and the
Academy to be built on in future fora.

To this end, the World Conservation Union (IUCN) Academy of Environmental Law
assembled many of the world’s most distinguished experts in all areas of biodiversity
law at its third annual colloquium in July 2005 hosted by Macquarie University’s Centre
for Environmental Law in Sydney, Australia. This followed the Academy’s inaugural
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colloquium on the Law of Energy for Sustainable Development hosted by Shanghai’s
Jiao Tong University in 2003 and the second colloquium on Land Use Law for Sustainable
Development in 2004 hosted by the University of Nairobi.

The Academy’s third colloquium, entitled Biodiversity Conservation, Law +
Livelihoods: Bridging the North-South Divide, brought together more than 130 envi-
ronmental experts from 27 nations representing universities from each continent to
consider issues related to the colloquium’s theme. The exceptional level of expertise
represented by the author/presenters of the papers contained in this book with respect
to the myriad of biodiversity issues addressed throughout the five-day colloquium was
reflected by the preeminence of two participants in particular: Dr. Frangoise Burhenne-
Guilmin, the presenter of the colloquium’s Keynote Address and a coauthor of the
“Guides” to both the CBD and the Cartagena (Biosafety) Protocol, and Professor Joseph
L. Sax, who presented the Distinguished Lectures and is recognized as one of the true pio-
neers responsible for the development of environmental law as a separate and important
legal academic discipline. The participation of Australian traditional owners throughout
the colloquium was greatly appreciated by all.

The message by then United Nations Secretary-General Kofi Annan, which is pre-
sented at the beginning of this book, attests to the gravity of the ecological dangers
facing humankind and, indeed, all living organisms, and acknowledges “the role that
environmental law can play in bringing about the policy, institutional, and behavioural
changes needed to deal with the root causes of environmental degredation.”

The level of synergy and positive interaction among the participants was evident
throughout the colloquium both in the plenary sessions and the more thematic breakout
sessions. Nowhere was this more evident than in the final plenary session, when, after
extensive debate, a consensus was reached on a final statement of principles, referred to
as the “Macquarie Statement” and reproduced on page xiii.

We decided on a thematic structure to organize the material contained in the various
sections as it was felt that the broad spectrum of issues covered by the concept of
biodiversity could best be presented in this manner. This in no way is meant to distract
from the fact that the presenters represented every major region of the world and
that the chapters address many of the same issues from a country-specific or regional
perspective. Notwithstanding this thematic structure, it will be readily apparent that
the book in its entirety also presents a global perspective on a matter of global concern.

The sections in the book represent seven themes. Part I sets the context in terms
of history and the major governance structures in this area. Joseph L. Sax, in, “Envi-
ronmental Law Forty Years Later: Looking Back and Looking Ahead,” sets a challenge
to environmental lawyers worldwide. He confronted us with the notion that there has
been widespread failure to address the incentive systems that generate environmental
degradation and that our legal systems need to reconstitute themselves to tackle the new
values and understandings of contemporary environmental issues such as biodiversity.
He shows how property law has developed to encourage exploitation of the land for
human purposes and points out that even though we now have environmental laws to
conserve land and water, the underlying property law has not changed. Environmental
values have not been integrated into the basic structure of the law and so the old incen-
tives remain. The theme of challenging the conference was continued with Dr Frangoise
Burhenne-Guilmin’s chapter, “Biodiversity and International Law: Historical Perspec-
tives and Present Challenges — Where Do We Come From, Where Are We Going?”
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Dr Burhenne-Guilmin poses the challenge to lawyers of operationalising the ecosystem
approach and promoting sustainable use within the CBD. Brendan Mackey considers
the contribution that the Earth Charter plays in building a global moral community
and its role in the foundation of new legal instruments, institutions and processes on
global governance. Finally, Paul Martin examines how the role of law must change to
meet the challenge of ecological sustainability.

Part IT encompasses the conservation of biodiversity and is divided into three sec-
tions with the first identifying the needs, problems, and prerequisites in relation to
biodiversity. Michael Jeffery questions the effectiveness of developing countries’ imple-
mentation of the CBD’s environmental protection and sustainable human development
mandates, and, more specifically, he analyzes the CBD’s role in poverty eradication and
the “poverty-environment paradigm.” He advocates improving environmental gover-
nance, developing strategies that meet the economic and social needs of people who
depend on biodiversity products and the surrounding ecosystem, and resolving intellec-
tual property issues that are inequitable to poorer countries. In his chapter, “Legal and
Paralegal Rules for Biodiversity Conservation: A Sequence of Conceptual, Linguistic,
and Legal Challenges,” Douglas Fisher identifies the legal challenge resulting from the
use of language in the field of biodiversity conservation. He questions our perceptions,
understandings, and construction of the concept and value of nature and biodiversity
and suggests how it should be expressed and treated in the legal system. Abdul Haseeb
Ansari examines biodiversity issues from an Islamic, ethical, legal, and policy viewpoint.
[mplementation of the CBD is considered in “Experience, Mistakes and Challenges: The
[mplementation of the Convention on Biological Diversity in Brazil,” by Jose Rubens
Morato-Leite, Heline Sivini Ferreira, and Patryck de Aratjo Ayala. The authors con-
clude that, although implementation of the CBD is crucial in a megadiverse country
like Brazil, impediments, such as politics, institutional weakness, little or no access to
information, economic issues, limited exchange and collaboration, social factors, and
lack of appropriate policies and laws need to be overcome through a multidisciplinary
and qualified group working together. Nicholas de Sadeleer looks at the unique position
that European community law plays in the protection of biodiversity and concludes that
although it may have an advantage over international law in terms of efficacy, there is
a danger that the principle of subsidiarity may lead to a race to the bottom in terms of
environmental protection. Justin Rose’s chapter investigates the legal and institutional
aspects of the region-wide promotion of community-based conservation and natural
resources management as an environmental governance mechanism in the Pacific Island
region.

Thetheme of Part IITis conservation measures, which are divided into area-based and
species-based. The Minister for the Environment in New South Wales, the Hon. Robert
Debus, sets out his government’s new initiatives on land management. These are com-
munity conservation areas, which are essentially multi-use reserves that are managed
consistent with sustainability principles, where community involvement and input is
encouraged. The other two chapters on area-based conservation are case studies from
Ethiopia and Japan. Desalegn Wana’s chapter, “Local People’s Perceptions and Atti-
tudes towards Nech-Sar National Park, Ethiopia,” emphasizes the importance of a par-
ticipatory approach for the conservation of biodiversity in ensuring the local people’s
involvement in park management. Yasuhiko Kagami examines the processes involved
in the nomination of Shiretoko for world heritage status. The species-based approach



