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PREFACE

This book gives in somewhat expanded form the sub-
stance of a series of lectures delivered at Johns Hopkins
University in March, 1915. The origin of the book
explains its character: it is an essay of constructive
criticism, and not a systematic treatise. Its purpose is
to suggest the possibility of supplementing the established
doctrine of constitutional law which enforces legislative
norms through ex post facto review and negation by a
system of positive principles that should guide and con-
trol the making of statutes, and give a more definite
meaning and content to the concept of due process of
law. It is hoped that the book may be found to be a
slight contribution to the rapidly growing movement for
the improvement of our statute law.
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but statutes changed.—Oleomargarine legislation—prohibition of
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freedom of commerce—repeal of prohibition of substitutes—danger
not adequate ground for legislation suppressing genuine economic
utilities.—Conjectural dangers and the question of fact—inade-
quacy of judicial power—importance of issue—conclusiveness of
legislative judgment where there is genuine difference of opinion—
common error makes law—problem of doubtful facts can be handled
adequately only by legislature—limited possibility of judicial
control.—Conjectural dangers and the question of good faith—
issue in legislation for licensing requirements in trades—diversion
of legislative power to improper ends—judicial unwillingness to
question legislative motive.

C. The problem of contested and unmatured standards—Ilegis-
lation by indirection—new standards under guise of familiar
powers—Ilegislative unwillingness to relax standards once estab-
lished—illustrated by status of public amusements.

1. Violation of social obligations: Malice, wantonness, and
sharp practices—unprofessional conduct—German Civil Code,
Secs. 138 and 826—malice not actionable—spite-fence legislation—
unreasonable notice to quit in recent English legislation.

2. Liability for industrial accident—insurance—obligation
divorced from fault—workmen’s compensation and the New York
decision—measure not one of liability but of relief on basis of
solidarity—insurance as only adequate form of solidarity.
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of responsibility for introducing bill—lack of adverse procedure in



XX SUMMARY OF CONTENTS

passing bill—multiform organization of legislation not utilized for
functional differentiation—revisory function of European second
chambers—executive initiative without veto counts for more than
veto without initiative—large political body likely to be indifferent
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