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PREFACE

Investment firms and trading venues have been closely regulated by the EU
Markets in Financial Instruments Directive (MiFID I), the MiFID I Implementing
Directive, and the MiFID I Implementing Regulation since 1 November 2007.
MIFID I aims to provide a high level of harmonized investor protection, financial
market transparency, and greater competition between trading venues.

On 3 January 2018—some ten years later—the MiFID I regime will be replaced
by MiFID II, which comprises, among other things, a directive (MIFID II), the
Markets in Financial Instruments Regulation (MiFIR), and a truly impressive
number of implementing measures, commonly referred to as Level 2 legislation.
MiFID I may have the reputation of being strict, but MiFID II/MiFIR tightens
the reins even more. It is not hard to guess the reason: the financial crisis has also
revealed gaps in the MiFID I legislation, notably in investor protection, as well as
shortcomings in the functioning and transparency of financial markets. The MiFID
II/MiFIR regime will have a major impact on the financial sector in Europe.

This volume aims to analyse and discuss the main changes and new provisions
introduced by MiFID II/MiFIR. Its chapters are grouped in a thematic way, cover-
ing the following areas: (i) general aspects, (ii) investment firms and investment
services, (iii) trading, (iv) supervision and enforcement, and (v) the broader view
and the future of MiFID.

Part I offers an overview of the developments leading to MiFID II and clarifies
the central term ‘investment firm’. It also provides an overview of the volume’s
contents.

Part II considers the main changes of MiFID II's scope and exemptions in compari-
son with MiFID I, followed by a treatment of the governance rules for investment
firms. It also analyses the duty to act in the client’s best interest, as well as the new
product governance and product intervention rules. Moreover, the novel distinc-
tion between independent and non-independent advice is scrutinized, followed
by an assessment of the conflicts of interest provisions and the inducement rules.
It further discusses the regulatory relevance of the distinction between agency and
principal dealing. This part concludes with an outline of the new rules for third-
country investment firms.

Part ITI discusses the governance and organization of trading venues and outlines
" the main features of the extensive new transparency regime which will apply to
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trading in a wide range of asset classes under MiFIR. It also contains a treatment of
the new rules for SME growth markets, as well as an analysis of the concept of dark
trading. Moreover, it outlines the new mandatory trading obligation for derivatives
and the new commodity derivatives provisions. This part concludes with a treat-
ment of the new rules for algorithmic and high-frequency trading, also from a US
perspective.

Part IV analyses the MiFID II provisions on supervision, enforcement, and coop-
eration by competent authorities. It also examines to what extent the civil courts are

bound by MiFID I and IT under EU law.

Part V clarifies the relationship between MiFID II and several other closely related
directives, such as the Insurance Distribution Directive, the PRIIPs Directive, and
the UCITS Directive. It also analyses and discusses shadow banking and the func-
tioning of financial markets. Finally, this part explores the policy and regulatory
issues generated by investment-based crowdfunding in Europe.

The volume was preceded by a meeting on 28 and 29 January 2016 of the
International Working Group on MiFID II, established as a joint initiative be-
tween the Institute for Financial Law within the Business & Law Research Centre
of Radboud University, Nijmegen, the Netherlands, and the Genoa Centre for Law
and Finance, University of Genoa, Italy. We thank the Business & Law Research
Centre of Radboud University, Nijmegen for its sponsorship. We also thank
NautaDutilh Amsterdam for hosting the meeting. We are grateful to the distin-
guished members of the Working Group for their dedication to the project and, in
particular, for their contributions to this book as authors. We also thank the invitees
to the meeting for providing the members of the Working Group with invaluable
comments on their draft chapters.

Last, but not least, we acknowledge our gratitude to the editorial team at Oxford
University Press, who successfully brought a lengthy and complex project to
completion.

The law is stated as of 1 November 2016.

Danny Busch
Nijmegen, the Netherlands

Guido Ferrarini
Genoa, Italy
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