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PREFACE

I have sought to present an outline sketch of the major topics
of a subject which has not had the frequent treatment accorded
to other branches of the law. Space limitations of this series
prevent the elaboration of details; but the literature has been
so far set forth as to make the details accessible. Admiralty
articles have not bulked large in the law reviews nor have ad-
miralty notes, but special effort has been made to gather both
and to indicate them at appropriate places.

Throughout the book the fact has constantly been kept in mind
that there is a great mass of statutory law in the maritime field.
No longer may the case law be relied on to picture it adequately.
No one will actually handle a case without scanning the full stat-
ute; but for the purpose of this work it has seemed sufficient to
brief the pertinent parts of the statutes as they are encountered
in the discussion. They are, of course, cited in the notes.

Admiralty pleading has been given at p. 24 a mere mention.
Admiralty practice and procedure is covered, incidentally, in
some considerable degree; but the adjective law has been left to
Benedict’s Admiralty now being new editioned by A. W. Knauth.
Marine insurance is omitted because W. R. Vance’s “Insurance”’
in this series covers it.

To Eldon James of Harvard Law School; Geo. R. Farnum of
Boston; Judge VanVechten Veeder, and Arnold W. Knauth of
New York; Howard Yocum of Philadelphia; W. H. White, Jr., of
University of Virginia; J. H. Bruns of New Orleans; and J. H.
McHose of Los Angeles, I give thanks for helpful criticism of
parts of the manuscript.

G. H. Robinson.

ITHACA, N. Y.
Feb. 1, 1939,
vii*
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HANDBOOK

ADMIRALTY LAW

CHAPTER 1
THE HISTORY AND THE ELEMENTS OF ADMIRALTY LAW

Section

1. Admiralty a world wide and ancient branch of the law.

2. The United States has “received” the admiralty law; modify-
ing it to our national needs. The Constitution grants the sub-
ject to the federal government.

A WORLD SUBJECT OF ANCIENT LINEAGE

1. Admiralty is a world wide and ancient branch of the law. The
“admiralty classics”, comprising sea law, from many na-
tions, are the historic background of the subject and the
evidence of its international character.

Admiralty law is a body of concepts, international in character
like “international law”’ itself, or the “law merchant”, which, like
them, has its special history, both in and outside of our Anglo-
American “law”. In this general and international sense, ad-
miralty law has its roots in a more remote past than other
branches of our law. It has also its own classic expositions, its
ancient codes and usages; and no discussion of the immediate
topic of present day admiralty law in America can be entered
upon without considering this ancient and international back-
ground.t

1 Variances in admiralty law exist happen that if the same maritime
notwithstanding this common back- facts are litigated in various forums
ground. These variances, ships meet the juristic results will be widely
as they go their rounds and it may different in the several forums. Con-

ROBINSON ADM.—1



2 THE HISTORY AND ELEMENTS “Ch. 1

The writings which embody this common tradition of the law
of the seas, the admiralty classics, so called, are guide posts in
man’s efforts to subject the wide waters to his uses. Set down
by different peoples, they record the rise and fall and succession
of sea empire. If the enterprising Phoenicians of the eastern
end of the Mediterranean left a code it has not come down to
us. But that of another eastern Mediterranean seafaring people,
the Rhodians, is constantly referred to as the earliest, dated at
about 900 B.C. It is often stated to have become the basis of
the sea law of Greece, and of Rome, when those ancient lands
entered upon maritime ventures.? An authoritative admiralty
lawyer has denied, however, that there was a Rhodian code, or
that it was ever adopted into the Roman law.> He, like Justice
Story,* asserts that in both particulars the legend is based on a
spurious work dated no earlier than about 1500 A.D.; and in-
sists that the maritime law of Rome is to be credited to the
Roman jurisconsults. At any rate the Roman law or civil law
influence on the admiralty is large, particularly in the procedure

and in the absence of the lay element, the jury, at trial.’

sequently there has been an earnest
attempt at uniform legislation on a
world scale. This is set forth brief-
ly by Mr. Louis Franck in, 1926, 42
Law Quarterly Rev. 25, under the
heading “A new law for the seas.
An instance of International Legis-
lation.” He was at the time Presi-
dent of the international body, the
Comitd Maritime International, which
was “formed to manage the general
work and concentrate its results”.
Many of our new admiralty statutes
are traceable to this source.

The general history of the mari-
time legal system from the most an-
cient times to day is recited by J.
H. Wigmore, A Panorama of the
World's Legal Systems, vol. 3, p. 875
et seq.

2 See an article Admiralty Law by
Judge A. C. Coxe, long in the United
States District and Circuit Courts of
New York, in, 1908, 8 Col.L.Rev. 172,
177.

Sce Walter Ashburner, The Rho-
dian Sea Law, Oxford, 1909, for a

profound study. He finds the Rho-
dian sea law a Byzantine document
put together privately, he thinks
between 600 and 800 A. D.

3R. D. Benedict, The Historical
Position of the Rhodian Law, 1909,
18 Yale L.J. 223.

4 Story’s Literature of the Mari-
time Law, 1818, is at page 93 of his
Miscellaneous Writings, edited by W.
W. Story, DBoston, 1854. Justice
Story’s discussion of the general sub-
jeet of admiralty law in De Lovio
v. Boit, C.C.Mass. 1815, Fed.Cas.No.
3776, 2 Gall. 398, 399, indicates
Story’s deep learning in the subject.

5 In Lectures on Legal Topics, Vol.
5, New York 1920-21, MacMillan R.
H. Hupper, Pleadings and Procedure
in Admiralty, says, p. 474: “The trial
in the District Court is simple. Few
rules of evidence are insisted on and
few technical objections are raised.
An admiralty case properly tried
brings out very few objections. You
have no jury in the Admiralty Court.

ROBINSON ADM.



8§ 1 A WORLD SUBJECT OF ANCIENT LINEAGE 3

Another “code” included among the admiralty classics is that
of Oleron, which has greatly affected both the modern European
and Anglo-American admiralty. Oleron is an island off ancient
Guienne, now and for centuries in France, but the laws were pro-
mulgated by Eleanor, Henry the Second’s queen, mother of Rich-
ard the Lion of England, who was Duchess of Guienne. Richard
introduced the code to England.® In 1896 this code still had
standing in England. In that year an English judge remarked
in the course of his opinion:? “If * * * we examine the
sources of the English law, as, for instance the laws of Oleron,
Wisbuy, and others * * *» The “others” included what he
called that “most valuable and remarkable code known as the
Ordinance of Louis XIV of August, 1681.”

Of this French work, an American admiralty judge 8 said that
the laws of Oleron “formed the bases of the celebrated ordinance
of Louis XIV, and are admitted in England and America as au-
thority.” He continued:

“Next in importance may be cited the laws of Wisbuy. Wis-
buy was the ancient capital of Gothland, an island in the Baltic
Sea. * * * The magistrates of the city had jurisdiction or
rather the arbitrament of all causes or suits relating to sea af-
fairs. Their ordinances were submitted to in all such cases and
passed for just at all the ports of Europe from Muscovy to the
Mediterranean. These laws, which some contend are more an-
cient than the laws of Oleron, are quoted today in the admiralty
ceurts of this country, and the maritime codes of many countries
of Europe have been based on them.

“Another celebrated code of sea laws was established by the

Hanse, or ‘League’ towns. *

You have a judge who is supposed
to know something and he assumes
to disregard any matters brought out
that really do not affect the case.
You do not need exceptions in order
to preserve your rights on appeal.
You do that by your assignment of
errors. Much of the testimony is
taken in advance of the trial. In
cases involving ships your witnesses
are likely to leave port, and they go
all over the world; you take their
testimony wherever and whenever
you can get them, generally on con-

* Though to a great extent

sent or by notice, and the depositions
are read in evidence.”

On “What law of evidence governs
in admiralty”, see a note, 1929, 17
Calif.L.Rev. 147-152.

6 An English text of the code is to
be found in Sayre’s Cases on Ad-
miralty, 1929, p. 1; in Peter’s Admir-
alty, Appendix III, and in 30 Fed.
Cas. p. 1171,

7 Lord Esher in The Gas Float
Whitton, 1896, Prob.Div. 42, 47,

8 Coxe, Circuit Judge.



4 THE HISTORY AND ELEMENTS Ch. 1

a reenactment of what had existed before, the laws of the Hanse
Towns are still quoted with respect in the admiralty tribunals of
the world.

“These three codes, the laws of Oleron, the laws of Wisbuy,
and the laws of the Hanse Towns are the most important of the
ancient codes. * * * They are the three arches upon which
rests the modern admiralty structure.”®

Mention should also be made of the Consolat del Mar which
was put into print at Barcelona in 1494 by an editor who, “moved
by the sight of many corrupt readings” determined, “upon con-
sultation with shipmasters and merchants” to collate various
prior versions of what were the accepted customs among the
shipmen of the Mediterranean. In England, as one author puts
it, beside * ‘the received’ law of the sea, embodied in the old
codes”, there were (other) writings upon admiralty law which
were accessible for professional use prior to the first English
book.’® But although the records of the Admiralty Court in
England run back to 1530, it was not until 1590 that William
Welwod published his Sea Law of Scotland, the first British
work.

Since this “weake piece of labour”, as Welwod himself called
it, other British books have become classics. Selden’s Mare
Clausum of 1635, Godolphin’s View of the Admiralty Jurisdiction,
second edition 1685, give the development of the admiralty law
in England. Volumes 6, 1892, and 11, 1897, of the Selden Society
Publications with introductions by R. G. Marsden,* are valuable
to the student of the history of the subject. A birdseye view
of English admiralty history is that of T. L. Mears.'* Of late
there has been considerable activity in working at the history
and sources of the admiralty both in this country and in England.
The labors of the late Judge C. M. Hough, himself a great mari-
time lawyer, and others, have presented the maritime activities
of the admiralty judges of our American colonies.!3

9 See, 1908, 8 Col.L.Rev. at p. 172,
and again at p. 178: Translations of
the various codes are to be found in
Appendix to Peter’s Admiralty De-
cisions, Vol. I and also Vol. IL.

10 W, Senior, Early Writers on
Maritime Law, 1921, 37 L.Q.Rev. 323.

11 Author of Collision at Sea, a
standard work.

12 Printed as an introductory chap-
ter of the third edition of Roscoe,
Admiralty Jurisdiction and Practice,
London, 1903; the same material is
to be found in 2 Select Essays in
Anglo American Legal History, 312~
364, 1908.

13 See infra, note 21.
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Yet this body of international maritime “law”, however much
there is unity in its tradition, is scarcely to be conceived of as
a system which a court is under mandate to follow. For our
own tribunals, Mr. Justice Holmes puts the matter in a somewhat
belligerent fashion: “In deciding this question we must realize
that however ancient may be the traditions of the maritime law,
however diverse the sources from which it has been drawn, it
derives its whole power in this country from its having been ac-
cepted and adopted by the United States”, and, obeying the urge
to phrase making, he added: ‘“There is no mystic overlaw to
which even the United States must bow.”'* An eminent practi-
tioner reminds the judge that “There is, however, a very plain
and definite law, to which even the United States must bow if
it is to succeed in maritime affairs, and that is the general mari-
time law, or common law of the sea and the established practices
and requirements of business.”!> An earlier judge of our Su-
preme Court put the problem more sympathetically to the ob-
vious advantage of conformity with the rest of the world:

“Undoubtedly no single nation can change the law of the sea.
That law is of universal obligation and no statute of one or two
nations, can create obligations for the world. Like all the laws
of nations, it rests upon the common consent of civilized com-
munities. It is of force, not because it was prescribed by any
superior power but because it has been generally accepted as a
rule of conduct. Whatever may have been its origin whether in
the usages of navigation, or in the ordinances of maritime states,
or in both it has become the law of the sea only by the concur-
rent sanction of those nations who may be said to constitute the
commercial world.”'® The subject is thus reminiscent of the
ancient question: “How far is ‘international law’ law?”1? and

A WORLD SUBJECT OF ANCIENT LINEAGE b

14 Majority opinion in The West-
ern Maid, 1922, 257 U.S. 419, 432, 42
S.Ct. 159, 66 L.Ed. 299.

and The Manhansset, D.C.Va.1884, 18
F. 918, 920-923.

17 Bradley, J., in The Lottawanna,
1874, 88 U.S. 558, 572, 21 Wall. 538,
572, 22 L.Ed. 654: “But it is hardly
necessary to argue that the maritime

15 G. L. Canfield, note, 1922, 20
Mich.L.Rev. 535.

16 Justice Strong in The Scotia,
1872, 14 Wall. 170, 187, 188, 20 L.Ed.
822, See also in the same vein: Nor-
wich & N. Y. Transp. Co. v. Wright,
1872, 13 Wall. 104, 20 L.Ed. 585;
The Lottawanna, 1874, 21 Wall. 558,
572, 578, 22 L.Ed. 654; The Scot-
land, 1881, 105 U.S. 24, 26 L.Ed. 1001;

law is only so far operative as law
in any country as it is adopted by
the laws and usages of that country.
In this respect it is like internation-
al law or the laws of war, which
have the effect of law in no country
any further than they are accepted
and received as such; or, like the
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of the query which is raised in any case where a forum is asked
.to vindicate “rights” based on occurrences which take place be-
yond the confines of the territorial boundaries of the court’s
sovereign. In this latter question the court relies on “comity”.?®
Why any nation accepts the common customs of the sea rests on
no less or greater basis. They exist as law in the courts of any
nation only as that nation has adopted them.

Among the British colonies in North America, there had been
admiralty courts in the seaport cities since 1696. In 1768 new
Vice Admiralty courts were set up at Halifax, Boston, Phila-
delphia, and Charleston.’® Commissions to these various colonial
judges bestowed wide authority to deal with both specified and

case of the civil law, which forms
the basis of most European laws, but
which has the force of law in each
state only so far as it is adopted
therein, and with such modifications
as are deemed expedient. The adop-
tion of the common law by the sev-
eral States of this Union also pre-
sents an analogous case. It is the
basis of all the State laws; but is
modified as each sees fit. Perhaps
the maritime law is more uniformly
followed by commercial nations than
the civil and common laws are by
those who use them. But, like those
laws, however fixed, definite, and
beneficial the theoretical code of
maritime law may be, it can have
unly so far the effect of law in any
country as it is permitted to have.
But the actual maritime law can
hardly be said to have a fixed and
definite form as to all the subjects
which may be embraced within its
scope. Whilst it is true that the
great mass of maritime law is the
same in all commercial countries, yet,
in each country, peculiarities exist
either as to some of the rules, or in
the mode of enforcing them. Espe-
cially is this the case on the outside
boundaries of the law, where it
comes in contact with, or shades off
into the local or municipal law of
the particular country and affects
only its own merchants or people
in their relations to each other.

Whereas, in matters affecting the
stranger or foreigner, the commonly
received law of the whole commer-
cial world is more assiduously ob-
served—as, in justice, it should be.
No one doubts that every nation may
adopt its own maritime code. France
may adopt one; England another;
the United States a third; still, the
convenience of the commercial world,
bound together, as it is, by mutual re-
lations of trade and intercourse, de-
mands, that, in all essential things
wherein those relations bring them
in contact, there should be a uniform
law founded on natural reason and
justice. Hence the adoption by all
commercial nations (our own included)
of the general maritime law as the
basis and groundwork of all their mar-
itime regulations. But no nation re-
gards itself as precluded from making
occasional modifications suited to its
locality and the genius of its own
people and institutions, especially in
matters that are of merely local and
municipal consequence and do not
affect other nations.”

18 H. Barry, Comity, 1926, 12 Va.
L.Rev. 8353; Goodrich, Conflict of
Laws, 1938, p. 8; 1 Beale, Treatise
on the Conflict of Laws, 1935, p. 53.

19 H, Putnam, How the Federal
Courts Were Given Admiralty Juris-
diction, 1925, 10 Cornell L.Q. 460, 461.



