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Preface

When this book was first published, I was genuinely sur-
prised at the result. I thought few were interested in the sub-
ject of legal drafting, but I was wrong. First and most impor-
tantly, I received an extremely complimentary letter from
Lord Denning. Next I received an astonishing number of tele-
phone inquiries both at my home and office. After that, I re-
ceived in fairly short order, requests from various bar associa-
tions and universities to lecture on legal drafting. For some
years I became a travelling road show and visited Indianapolis,
Washington, Bloomington (Indiana), Calgary, Edmonton and
Halifax (invitations to Winnipeg, Canberra, London (England)
and Hong Kong had to be declined). At the same time [ became
active in producing and participating in drafting programs for
the Department of Continuing Education of the Law Society
of Upper Canada and the Canadian Bar Association. Also, I
recall a video taping session of an interview with L. R. Mac-
Tavish, Q.C. (former senior legislative counsel for Ontario),
one radio program and two television interviews. Over the in-
tervening years until the second edition, reporters have called
me from time to time when preparing commentary on legal
documents.

Despite all this, most law schools and many lawyers still
ignore the discipline of legal drafting. It seems that executives
of insurance companies and banks are the ones most in-
terested in the discipline. The Royal Insurance Company of
Canada has a householder’s policy drafted in the style iden-
tified as “Plain English”. In the Language Simplification prog-
ram of The Bank of Nova Scotia, I participated as drafting
counsel and assisted that Bank’s legal staff in redrafting its
residential mortgage documents. As well I have undertaken
assignments as drafting counsel for the Insurance Bureau of
Canada and the Canadian Surety Company. In preparing the
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second edition, I therefore had a much larger experience to
draw from apart from my 32 years’ experience as a generalist
in law.

In the preface to the first edition, I referred to the “word
smog that pollutes the drafting landscape”. The smog has dis-
sipated to some extent both in Canada and the United States
but there is still a lot of it to be dispersed.

ROBERT C. DICK, Q.C,,
Toronto, Ontario
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Chapter 1
Drafting in General

1. LEGAL DRAFTING—WHAT IS IT?

Legal drafting is legal thinking made visible. This visible
legal thinking is to precipitate legal rights, duties, privileges
and functions in definitive form. It is the formulation and
preparation of legal documents such as deeds, contracts,
leases, wills and trust agreements. In effect, preparing legal
documents is like drafting statutes between the parties, set-
ting out relationships and ground rules in a codified form.
Pleadings, however, in contrast with documents, are not de-
finitive legal documents. A court pleading attempts to per-
suade, but a contract, will, lease, or even a statute, does not.
For instance, in a negligence action, the statement of claim
may state that the defendant’s car “‘careened across the high-
way and violently struck the plaintiff’s car’’. The elements of
emotion and persuasion are only too obvious.

In the planning of a client’s affairs the lawyer who drafts
the documents is practising preventive law since one aim is
to prevent the client from having to litigate. In one study,
about one quarter of litigated contract cases involved prob-
lems of interpretation of language.' The difficulties were attri-
buted largely to poor drafting. As most clients show little en-
thusiasm for prolonged litigation in the courts, the drafter can
serve the public well if he tries, within the confines of the
client’s instructions, to anticipate and settle any controversial
points before a legal document is executed.

New legal situations demand a fresh approach; unusual
documentation, innovation and originality of a high order are
called for in an increasingly complex legal environment. Sky
leases over subways and condominium conveyancing are
examples of this.

1 Blaustein, “On Legal Writing”' (1969), 18 Clev.-Mar. L.R. 238, footnote 10.
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The courts have a role to play in drafting. It may be only
after years of use that a new type of document has to be liti-
gated. The court’s interpretation may discourage or promote
the use of it. A form of release on the back of a cheque signed
by the endorser may be held not to be binding and the form
may be abandoned. A “pour-over” trust will may be upheld
in a jurisdiction, despite the fact that the trust was amended
after the making of the will and this may lead to a greater use
of the device. The courts in this way have a secondary or
supervisory role.

The process of legal drafting begins with a subconscious
reaction to the client’s problem. At some point we start for-
mulating inwardly what we are going to write. The actual
draft evolves from this mental draft.

Good drafting has a deceptive simplicity. What is rejected
is probably just as important for the document as what is in-
cluded. What is included is refined and rearranged so that the
legal concepts flow easily. This is not necessarily an easy job
for the drafter; simplicity is not arrived at effortlessly, and is
occasionally impossible to achieve. The draft itself may con-
tain some complexities which cannot be simplified. A lawyer
who is a wills and trusts specialist may find difficulty in exp-
laining to a testator wording restricting the testator’s wishes,
but designed to avoid the rule against perpetuities. One objec-
tive in drafting is to achieve as much clarity and simplicity
as possible, working within the limits of any given legal con-
cepts.

Drafting is a blend of art and science. Certain principles
can be learned and proficiency in drafting acquired in varying
degrees. Although most lawyers consider themselves gifted in
the discipline of drafting, few acquire the necessary ease and
facility no matter how many years they have been practising
law. There is some comfort in the remarks of one humourist
who said that it took him fifteen years to discover that he had
no talent for writing, but he could not give it up because by
then he was famous.

Rules of drafting sometimes violate rules of English com-
position. A good drafter never changes language unless there
is a change of meaning. Elegant variation required by normal
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rules of writing is absent since one could be led into inaccu-
racy in the legal context. Where there is reference to ‘“real
property”’ in an agreement of purchase and sale, the drafter
should not refer to it farther on in the ageement as “lands and
premises” and end up calling it a “house and lot.”

All those engaged in drafting experience days when words
and concepts flow together in a good amalgam. On other days
they have to “dig” for every expression and go through draft
after draft. Some blame lack of facility in drafting on the lan-
guage itself and allege that English has a certain recalcitrance
that seems inherent, but it is probably the recalcitrance of the
individual lawyer rather than of the language that presents
the problem. Once a lawyer’s drafting style has evolved and
been preserved in office precedents, it is unlikely that the
lawyer’s knowledge of drafting will be extended over the dura-
tion of his or her entire legal career.

A good legal drafter is learning constantly. He is aware of
the shifting currents of meanings of words, legal and other-
wise. Most lawyers weigh opinions and reputations of persons
as well as the veracity and reliability of witnesses. A drafter
must weigh the subtle nuances and shades of meaning of
words cast in different ways.

Most of us are aware that we speak and draft in different
languages. In speaking, we have the support of facial expres-
sion, gesture and intonation. Also, we speak in much shorter
sentences—sometimes in half-sentences. Knowledge of
another’s background further reduces the necessity for
explicit language. On the other hand, drafting must be more
elaborate because it lacks all these incidental supports. Be-
cause it must be more elaborate, we go to the other extreme
and stuff too much into our legal documents.

Unfortunately, most clients and lawyers do not appreciate
good drafting. A client is sometimes quite inconsiderate and
insists on instant drafting. After a document is drafted a client
is not impressed with the fact that the lawyer may have spent
a good deal of time in formulating something that now looks
transparently understandable. This is especially true for the
finished draft of a will. The client simply has no idea of the
points that needed checking and he is usually not enlightened
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by any public relations program of a law society, or by the
lawyer engaged in the drafting. Lawyers, on the other hand,
are ““from Missouri”. It is difficult to convince the profession
in general that drafting is a special skill that requires intense
application. Although legal departments of large corporations
frequently advertise for a lawyer to draft and inspect commer-
cial documents, the type of person who performs this work
in private practice is frequently not accorded very high status.
Drafting is considered a mere literary exercise that is not very
relevant or significant in daily practice. It seldom seems to
cross a lawyer’s mind that difficulties in identifying and solv-
ing a client’s problem arise from the faulty drafting of docu-
ments produced for inspection. In short, the problems of draft-
ing do not loom large in the minds of practitioners. Hope for
the recognition and solution of drafting problems rests in fu-
ture generations of lawyers.

2. SUBSTANCE AND FORM

Lawyers tend to segregate “form’’ and ““substance’” into
two related notions. Drafting is primarily concerned with sub-
stance but it cannot be separated from form.

If a legal idea is improperly expounded in the form of the
document, it has no impact and perishes. It has not been given
the proper setting. If lawyers make a false dichotomy between
substance and form, then it is not surprising that they will
treat drafting with some disdain. There is a false notion that
substance is like a cake standing in splendid isolation that the
drafter makes acceptable by coating with the icing of form.
Drafting is more than a finishing process.

Substance shapes the form. Once the substantive con-
cepts in a document have been separated, the drafter has prob-
ably arrived at the division into sections. A further subdivi-
sion of substance in a section will dictate how many compo-
nent segments there should be in the form of that particular
section.

Also, form shapes substance. If a modifier is misplaced,
the meaning of the substance may be ambiguous. By way of
a simple illustration, the form of the sentence, “/Brian saw the
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doctor looking out the window” leaves the substance uncer-
tain. Who was looking out the window—-Brian or the doctor?

Form and substance affect each other especially in the
birth of a draft and even after the drafting is embalmed in the
signed document. In drafting, words may be trimmed off the
form by eliminating synonyms without affecting substance.
In this way the substance is more clearly exhibited and the
document shortened, putting less of a cumulative strain on
the lawyer who is trying to interpret the document. The same
effect can be achieved with short sentences. There is a swifter
grasp of substance. Parts of the document that seemed dark
are bathed in light.

It is still convenient in books on drafting to speak of form
and substance as separate concepts, to permit the parcelling
of comments under one heading or the other, but we should
realize that they are not isolated but impinge on each other.

3. DRAFTING REFORM

One of the arguments raised again changing drafting in
modern documents is that the language in our documents is
“tried and true” and therefore should be preserved. “Tried” is
assumed to mean tried in a court of law. If the language in a
document has been ““tried”, this is like attaching to it a certifi-
cate with a brilliant red seal, certifying that there is some-
thing wrong with the language or it would not have required
court interpretation.

It is difficult to ascribe a meaning to the word “true” in
that couplet. Perhaps it means that the words or expressions
have been judicially upheld, but in what context? Words are
interpreted in the setting in which they are found in a docu-
ment but in another setting or context the judicial interpreta-
tion might be vastly different. For example, take the short in-
nocent-looking word “free” that warms the hearts of civil
rights lawyers. When we speak of a school providing free
lunches, this is a proper meaning in context. Change this to
free love in the school and you have radically altered the
meaning. Neither expression, in these contexts, has much to
do with civil rights.



