Intellectual Property
and Competition Law

&@. Wolters Kluwer




Intellectual Property and Competition Law

Edited by

Peter Chrocziel
Moritz Lorenz
Wolrad Prinz zu Waldeck und Pyrmont

@® Wolters Kluwer



Published by:

Kluwer Law International B.V.
PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.wklawbusiness.com

Sold and distributed in North, Central and South America by:
Wolters Kluwer Legal & Regulatory U.S.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @wolterskluwer.com

Sold and distributed in all other countries by:
Turpin Distribution Services Ltd

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @ turpin-distribution.com

Printed on acid-free paper.

ISBN 978-90-411-6669-2

© 2016 Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or

otherwise, without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal & Regulatory U.S., 76 Ninth Avenue, 7th Floor, New
York, NY 10011-5201, USA. Website: www.wklawbusiness.com

Printed in the United Kingdom.



Editors

Peter Chrocziel is partner at Freshfields Bruckhaus Deringer in the Munich office. He
teaches Patent, Trade Mark and Competition Law at the University of Erlangen
Niirnberg and is co-editor of the Looseleaf: International Licencing and Technology
Transfer: Practice and the Law.

Moritz Lorenz is a partner at Arnecke Sibeth, Berlin, specialising in German and EU
competition law. He holds a doctorate degree in law from Passau University and
teaches EU and German competition law at Martin-Luther-University Halle-
Wittenberg. He is a co-editor of the Journal of European Competition Law & Practice
(JECLAP).

Wolrad Prinz zu Waldeck und Pyrmont is a partner at Freshfields Bruckhaus
Deringer in the Diisseldorf office with a focus on complex patent litigation and dispute
resolution. He teaches European Patent Law at the Munich Intellectual Property Law
Center (MIPLC) and is member of the editorial board of the Journal of Intellectual
Property Law and Practice (JIPLP).



Contributors

Richard Bird heads the Asia IP/TMT practice group of Freshfields Bruckhaus Deringer,
based out of Hong Kong. He advises clients in a broad range of commercial, transac-
tional and contentious intellectual property and data privacy matters and healthcare,
telecoms, internet and media sectoral regulations. His work is regional, but with a
particular focus on China.

Peter Chrocziel is partner at Freshfields Bruckhaus Deringer in the Munich office. He
teaches Patent, Trade Mark and Competition Law at the University of Erlangen
Niirnberg and is co-editor of the Looseleaf: International Licencing and Technology
Transfer: Practice and the Law.

Ninette Dodoo co-heads the China antitrust, competition and trade group of Fresh-
fields Bruckhaus Deringer. She is Beijing-based and focuses on the antitrust aspects of
cross-border mergers and acquisitions, joint ventures, distribution arrangements,
abuse of dominance, and investigations in consumer-facing and IP-rich industries
across the Asia-Pacific region.

Jelle Drok is a senior associate in the Freshfields Bruckhaus Deringer IP and arbitration
groups in Amsterdam. He litigates in IP law matters, including particularly patent law
matters, and in arbitration and commercial litigation law matters.

Timothy Lamb is a senior associate in the antitrust, competition and trade group at
Freshfields Bruckhaus Deringer. His practice covers all aspects of EU, China and Hong
Kong competition law including merger control and behavioural work.

Moritz Lorenz is a partner at Arnecke Sibeth, Berlin, specialising in German and EU
competition law. He holds a doctorate degree in law from Passau University and
teaches EU and German competition law at Martin-Luther-University Halle-
Wittenberg. He is a co-editor of the Journal of European Competition Law & Practice
(JECLAP).

vii



Contributors

Linda H. Martin is a partner based in the New York office of Freshfields Bruckhaus
Deringer US LLP, with a focus on complex commercial litigation and dispute resolu-
tion.

Marc Dominic Mimler is a Teaching Fellow at University College London and a
Research and Teaching Fellow at Queen Mary University of London. He holds a PhD
from Queen Mary University of London.

Wolrad Prinz zu Waldeck und Pyrmont is a partner at Freshfields Bruckhaus
Deringer in the Diisseldorf office with a focus on complex patent litigation and dispute
resolution. He teaches European Patent Law at the Munich Intellectual Property Law
Center (MIPLC) and is member of the editorial board of the Journal of Intellectual
Property Law and Practice (JIPLP).

Elske Raedts is a senior associate in the Freshfields Bruckhaus Deringer antitrust group
in Amsterdam. She has also worked in the firm’s antitrust team in Hong Kong and in
Brussels. She advises on the full range of competition law matters, including on the
interface of intellectual property law and competition law by building on her previous
patent litigation experience.

Elizabeth M. Zito is a senior associate based in the New York office of Freshfields

Bruckhaus Deringer US LLP, with a focus on complex commercial litigation and dispute
resolution.

viii



Preface

‘[T]he Court must strike a balance between maintaining free competition — in respect
of which primary law and, in particular, Article 102 TFEU prohibit abuses of a
dominant position — and the requirement to safeguard that proprietor’s intellectual-
property rights and its right to effective judicial protection, guaranteed by Article 17(2)
and Article 47 of the Charter, respectively.’

Court of Justice of the European Union, Decision of 16 July 2015, C-170/13 -
Huawei Technologies Co., para. 42
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Foreword

This book serves two basic purposes.

One is to examine the basics of intellectual property rights (IP rights or IPR) and
European competition law. Therefore, the first few sections are devoted to explaining
the basic rules of IP rights and the basic structures of competition law. Furthermore, the
historical background and political influence concerning these two areas will be shortly
illustrated.

However, there is no shortage of literature examining IP rights or European
competition law in great detail. That is why this book will focus on the intersection of
the two areas.

So, the main purpose of this book is to examine where IP rights and European
competition law intersect and what consequences, especially for IP rights owners, arise
out of this intersection. In order to clarify each problem that may arise during the
ownership of an IP right in context with competition law, the timeline of the ‘life’ of an
IP right serves as an outline of the discussion.

That is to say, the life of IP rights will be examined and explained from birth to
death. Starting with the prosecution to the transfer or sale of the IP right. Continuing
with licensing, where especially the problem of a refusal to grant a license will have to
be thoroughly examined. Finally, the enforcement and waiver of IP rights will be
studied.

During each stage of this ‘biography’ of IP rights the possible entanglement with
European competition law shall be the focus.

Finally, the authors will give an outlook to where we might be heading with IP
rights and European competition law.

Chapters on important national legal systems, covering Germany, US, China, The
Netherlands and the UK round up the overview. As an annex, the major European
antitrust regulations dealing with IP rights will be included.

Peter Chrocziel,

Moritz Lorenz &
Wolrad Prinz zu Waldeck und Pyrmont
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