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Preface

The 2009-2010 edition of this book was introduced with the following
passage: “The American health care system is in crisis: its cost is escalating
at an astronomical pace; the delivery of medical services is entrenched in
bureaucratic quagmire; and polarizing legislative prerogatives dominate the
national discourse.”

This book is not about health care reform per se; rather, it focuses upon
the economic, social, and political dynamics of health care fraud by identify-
ing weak spots in the system to promote a more rational administration of
HHS regulations and public policy.

Since publication on the eve of passage of the Patient Protection and Af-
fordability Act of 2010, the initial statement retains its vitality as States
struggle to reconcile the new systems.

Portions of the Act pertaining to criminal health care fraud are addressed
in detail in this edition. Amendment of the general health care fraud statute,
18 U.S.C.A. § 1347, is now subject to a diminished mens rea requirement
since the Act deleted the requirement that the actor’s criminal conduct be
“knowingly” or willfully done to violate the law. Health care professionals ac-
cused under § 1347 face enhanced criminal liability by virtue of Congression-
ally mandated increases in the Sentencing Guidelines for health care fraud.

“For centuries, ‘guilty mind’ or mens rea, requirements restricted criminal
punishment to those who were truly blameworthy and gave individuals fair
notice of the law. No person should be convicted of a crime without the
government having proved that he acted with a guilty mind—that is, he
intended to violate a law or knew his conduct was unlawful or sufficiently
wrongful so as to put him on notice of possible criminal liability.”

This book, however, offers more than an analysis of criminal health care
fraud statutes. It presents an overview of ancillary civil matters, including
litigation under the civil False Claims Act, the Stark Act, EMTALA, and
HIPAA.

As a practice guide for white collar practitioners, this work examines in
detail the nuances of health care lawyering, emphasizing the origins of civil

' NACDL and The Heritage Foundation, Without Intent: How Congress is Eroding the Criminal
Intent Requirement in Federal Law, www.nacdl.org/withoutintent (Executive Summary) (May 1, 2010).
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PREFACE

Interestingly, the Medical Cartel—the AMA, pharmaceutical industry,
and allied associations—supported health care “reform” because they were
the primary beneficiaries of imperfect universal access guaranteed to cover
some payment for an increased universe of patients. Facing the reality of
reform, their lobbyists invaded The Hill pushing for sanctioned coverage.

The section concerning national security implications of health care fraud
is both frightening and timely. False certifications give way to demonstrable
means of compromising the public safety and national security. The federal
government has prosecuted offenders for false certifications involving the
acquisition of ricin. Moreover, medical institutions can be sources of low
grade radioactive materials capable of producing a small nuclear “dirty
bomb.” Such materials can only be put to unauthorized use by falsifying
certifications.

The lack of affordable health care services is due largely to unchecked
fraud, waste, and abuse. Though the number of criminal health care fraud
prosecutions is rising, and there has been increased Federal and State
enforcement, such efforts still cannot keep pace with the increasing prolifera-
tion of “pill mills,” fraudulent infusion clinics, and durable medical equip-
ment companies based upon a business model of simple fraud and kickbacks.

Fraudulent pain management clinics continue to predominate the
forefront of physician fraud. This itself is deleterious to patient care, not only
for the specific harms presented but more critically, they undermine the
services of legitimate anesthesiologists and pain management specialists
serving those with end stage disease, those requiring palliative treatment,
and significantly, chronic pain. The increased operation of sketchy “pain clin-
ics” provokes issues of medical necessity and its intersection with criminal
prohibitions against the distribution of narcotics.

As lawyers and health care professionals, the reader owes a duty not only
to his or her client or patient, but to promotion of increased access to health
care, especially by the disenfranchised. This, of course, may be counter-
intuitive to conservative sentiment, yet the mandate is apolitical, especially
during these trying economic times.

Finally, we seek to contribute to the literature a simple practice guide to
focus new practitioners and experienced lawyers on the salient legal, social,
economic, and political issues which are consequences of health care fraud.

Benson Weintraub

Miami, Florida
September 2010
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