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PREFACE TO THIRD EDITION

Lord Macphail’s Sheriff Court Practice is the peerless and indispensable
textbook, manual and vade mecum, for all those who work, practice and
sit in the sheriff court. The third edition revises, updates and augments the
first and second editions. Some of the contributors to the present text
worked on the second edition. All contributors to this edition are sitting
sheriffs. The third edition amalgamates the two separate volumes of the
second edition into a single convenient publication. The overall structure
and layout of the book will be familiar to the reader. A new chapter is
added explaining the rules, practice and procedures which govern the
commercial court.

It would not be possible to complete a project such as this without
recognising and paying tribute to the selfless endeavour of all the con-
tributors. The smell of the tallow is discernible even across the electronic
medium, so I am very conscious of and grateful to contributors for long
evening hours, weekends and periods of leave spent away from families,
friends and recreation while sitting concentrating on this work, in front of
a computer screen.

In addition, I am particularly grateful to Lord Macphail, who identi-
fied several specific areas in need of alteration in the text and suggested
further additions. I am indebted to Sheriff Principal Sir S.T. Young, Q.C.
and Professor Alan Paterson, who brought to my attention interesting
issues addressed in Chapter 21 in relation to actions for recovery of
solicitors’ fees. Further a particular acknowledgement must be made to
Sheriff J.K. Tierney who provided valuable consultative assistance in the
preparation of the new chapter on the commercial court.

An immense amount of hard work, expertise, diligence and application
went into the technical side of the publication. Jill Hyslop and Dr Valerie
Malloch, the commissioning editors, were always available to help,
inspire, support and assist. Rebecca Standing, the head of editorial
operations, did an excellent job in bringing together the complicated
technical intricacies which now constitute the final product with con-
summate skill and patience. Alan Bett devised the marketing with great
flair.

Painstaking and meticulous work was done by Noel Keenan, Karen
Howatson, Riaz Darr and Michael Hayes in preparing and revising the
text, tables and indexes.

Finally, the Scottish Universities Law Institute, under the direction of
Professor Joe Thomson, have again encouraged and supported the pub-
lication of another edition of this important and instructive work, which
is one of the keystones in the canon of legal publishing in Scotland.

The law and practice is stated as at July 1, 2006.

Sheriff T. Welsh, Q.C.



PREFACE TO SECOND EDITION

When the first edition of Sheriff Macphail’s scholarly work on Sheriff
Court Practice was published in 1988 it filled an immense gap in Scottish
legal literature since, as he observes in the Preface to that edition, some 40
years had by then passed since the publication of Sheriff Dobie’s work on
the same subject. Almost at once “Macphail”, as the book quickly came
to be known, became a standard text in advocates’ and solicitors’
libraries, in the sheriff courts, in the Court of Session, and even on
occasions in the House of Lords; and it was regarded, rightly, as an
authoritative and reliable source of information and guidance on most
matters relating to civil practice and procedure in the sheriff courts.

However, in the 10 years which have elapsed since the publication of
that first edition substantial changes both in substantive law and in the
day-to-day practice of the courts have taken place with the consequence
that a growing need was seen for a new, updated, edition of “Macphail”.
Sheriff Macphail himself did not feel disposed once again to take on the
immense task of preparing such a large volume for publication, and
instead the Scottish Universities Law Institute invited a number of con-
tributors to undertake the revision of one or more chapters each. At the
same time Sheriff Principal Nicholson was invited to assume the general
editorship of the new edition. Some time thereafter, and at Sheriff Prin-
cipal Nicholson’s request, Sheriff A.L. Stewart, Q.C. was invited to
become joint general editor.

Thereafter, some of the contributors who had originally been
approached found themselves unable to undertake the commitment, and
had to withdraw. In due course they were replaced by others including, in
some instances, ourselves. A full list of those who did contribute to this
second edition is to be found on the title page of this work. We are most
grateful for all of the work done by the contributors. We as editors accept
full responsibility for all that appears in this second edition, and we
simply express the hope that it will enjoy the same high reputation as
Sheriff Macphail’s own first edition.

This new edition closely follows the arrangement, and titles, of chapters
in the first edition. However, there are now three wholly new chapters
and, as is explained below, there are two other chapters which have yet to
appear in a second volume. The new chapters are on the subjects of fatal
accident inquiries (Sheriff C.N. Stoddart), adoption (Mrs J.M. Scott), and
the enforcement of judgments (Professor G. Maher). Although all of
these subjects are dealt with in other books, the view was taken that the
usefulness of this book would be enhanced if they were also to be covered
in it. We are particularly grateful to the contributors who prepared those
new chapters.

The chapters which will appear in a separate second volume will deal
mainly with the subjects of summary causes and small claims. The first
edition contains a section dealing with summary causes, but gives no
guidance in relation to small claims on account of the fact that they had
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not been introduced by the date when that edition was published. During
the period when the second edition was being prepared we were advised
by the Sheriff Court Rules Council that new, revised, rules for both
summary causes and small claims were being drafted; and in that situa-
tion it was our hope, and expectation, that the second edition would, in
the light of the new rules, incorporate fully up-to-date chapters dealing
with the procedures in both of these classes of action. In fact, however,
the promulgation of these new rules has been much delayed, and it is now
unlikely that they will appear until some time in 1999. In that situation a
decision was taken, by Greens and by us as editors, that publication of
the bulk of the new edition should not be held up in order to await the
new summary cause and small claim rules. Consequently, the present
volume does not deal with those matters, and a second volume, which will
deal with them, will be published as soon as possible after the new rules
have come into existence. We should add, however, that that second
volume will include a consolidated index and tables so that users of the
two volumes need only refer to a single index or table. We should also,
perhaps, add that in the circumstances it would be advisable that copies
of the first edition should not be discarded at this stage: that edition
contains material relating to summary causes which will still be relevant
until Volume 2 of this edition is published.

Since it may be some months before Volume 2 of this edition is pub-
lished, and since there may be further developments of the law during that
time in respect of subjects covered in Volume 1, it is hoped that Volume 2
may also contain a chapter designed to update the material in Volume 1.

In the course of preparing this new edition we have received con-
siderable help from a number of people. We have already mentioned the
great assistance given by the main contributors. In addition, however,
Alan Delaney, Craig Watson, and Derek Young all undertook helpful
research in connection with particular chapters, and in some instances
they were able to guide contributors in the intricacies of word-processing
systems. Their willing assistance is much appreciated.

We are also most grateful to Professor W.W. McBryde and Professor
George Gretton who, as successive Directors of the Scottish Universities
Law Institute, supported and encouraged the preparation of the new
edition at all times. And, finally, of course, we are grateful to all at W.
Green & Son Ltd who guided and assisted us in the course of our work.
In that regard particular mention must be made of Elanor Bower who
kept us on the right track in the early stages of the project; of Karen
Taylor, her successor as commissioning editor, who constantly found
ways to lessen our burden, and who contrived to keep our spirits high
even when the work appeared most daunting; of Heather Palomino who
gave us expert help and advice in the latter stages of editing the text; and
of Noel Keenan who guided us with an expert hand through the more
technical aspects of preparing the new edition. Qur grateful thanks are
also due to Chantal Hamill who undertook the preparation of the index.
It was a great relief to us to be able to leave that task in such capable
hands.

In this edition we have endeavoured to state the law as at September
30, 1998, but later developments have been noted where it has been
practical to do so.

Gordon Nicholson
Alastair Stewart



PREFACE TO SECOND EDITION, VOLUME 2

At last the second edition of Macphail’s Sheriff Court Practice is
complete!

We stated in the preface to Volume | that Volume 2 would be pub-
lished as soon as possible after the new summary cause and small claim
rules came into existence. We envisaged that that would be “some
months™ after the publication of Volume 1. This volume is in fact
appearing some four years after Volume 1, and this certainly calls for an
explanation.

The reason for this apparently inordinate delay is that the new, revised
rules for summary causes and small claims did not in fact materialise until
the spring of 2002 instead of sometime in 1999, as had been confidently
expected at the time when we wrote the preface of Volume 1. We
understand that the problems faced by the Sheriff Court Rules Council
which resulted in this lapse of time were caused by the large amount of
rules relating to other matters—not least the implementation of the
Scotland Act 1998 and the Human Rights Act 1998—which had to be
given precedence over the new summary cause and small claim rules.

Although the new rules have now been approved by the Court of
Session and came into force for all actions commenced on and after June
10, 2002, the financial limits of summary causes and small claims remain
the same as they have been since 1988. This is so despite well-publicised
proposals to increase the limits to £5,000 for summary causes arid to
£1.500 for small claims. It was generally understood that these increases
would be brought into force at the same time as the new rules. Indeed the
new summary cause rules, especially those dealing with actions of
damages for personal injuries, are clearly intended to take account of the
increased limits. The reason why these have still not been introduced is
obscure. It is a matter of great regret that these increases have not yet
been made and we express the hope that they will not be much longer
delayed.

In the preface to Volume 1 we suggested that Volume 2 would deal not
only with summary causes and small claims but would also have a chapter
designed to update the material in Volume 1. Such a chapter seemed to us
then to be a realistic prospect if Volume 2 was to appear only a few
months after Volume 1. However, we have now reluctantly concluded
that to produce an update covering developments in sheriff court practice
over the last four years would be beyond our capabilities. There is
therefore no updating chapter, and for this we apologise.

Sheriff Stewart wrote the chapter on summary causes in the first edi-
tion. He therefore undertook to write the chapters contained in this
volume. His work was revised by Sherifl Principal Nicholson, but the
main burden of preparing this volume fell upon Sheriff Stewart.

The chapter on summary causes in this edition does not precisely fol-
low the arrangement of the equivalent chapter in the first edition. Sheriff
Stewart considered that some improvements could be made in the order
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in which the topics covered by the chapter were taken. It is hoped that the
new layout of the chapter will be of assistance to the reader. The small
claims chapter is, of course, completely new. It follows the same pattern
as the summary causes chapter.

Sheriff Stewart would like to express his gratitude to the members and
secretariat of the Sheriff Court Rules Council for making available to him
various drafts of the new rules. This enabled him to produce the manu-
script of these chapters much more quickly than would have been the case
if he had had to await the official publication of the Acts of Sederunt.

He also wishes to thank Mr Jeffrey Hope (solicitor, Dundee) and Mr
Brian Woodcock (solicitor with Dundee City Council) for helping to
guide him through the mysteries of housing law including the provisions
of the Housing (Scotland) Act 2001, which is likely to come into force
shortly after publication of this volume. Their assistance was invaluable.

Finally, we must once again express our gratitude to all at W. Green &
Son Ltd who helped us with the production of this volume. Jill Bar-
rington, commissioning editor, who remained remarkably calm and
cheerful even when it seemed that the new rules were never going to
appear and that publication would be indefinitely postponed, should be
particularly mentioned.

We have endeavoured to state the law as at June 10, 2002, the date
when the new rules came into effect.

Gordon Nicholson
Alastair Stewart



PREFACE TO FIRST EDITION

Forty years have passed since the publication of Sheriff W. Jardine
Dobie’s Sheriff Court Practice. During that time there have been so many
changes in the practice and procedure of the sheriff court that it would
scarcely be possible to prepare a new edition of Sheriff Dobie’s work
without rewriting the text so extensively that most of the original would
disappear. It was therefore decided that it would be appropriate to pre-
pare an entirely new book.

This work is in no sense a revision of Sheriff Dobie’s book, nor is it
based upon it; but “Dobie” is so familiar to Scottish courts and practi-
tioners that it seems desirable to explain the extent to which the present
volume differs from it in scope. This book, unlike Sheriff Dobie’s, is not a
comprehensive guide to all the forms of civil proceedings which are
competent in the sheriff court. In some areas, namely adoption of chil-
dren, bankruptcy, commissary proceedings and company law and prac-
tice, the practitioner is already well provided with modern textbooks. In
others, new procedural rules will soon be promulgated: the forthcoming
rules on diligence would supersede any account of the subject in this book
very shortly after its publication; and it is also too early to anticipate the
introduction of small claims procedure. Nor does this book attempt to
expound the law of civil remedies, which has already been fully examined
in Professor Walker’s volume on that subject in the Scottish Universities
Law Institute series, or the substantive law relative to particular proce-
dural rules, on which much guidance is available elsewhere. In the field of
family proceedings, for example, Dr Clive’s work in this series has been so
well supplemented by a number of excellent monographs on recent leg-
islation that it would be otiose for this book to venture beyond an
exposition of the relevant rules of procedure.

This volume, accordingly, is not an exhaustive treatise but a general
textbook. It attempts to explain the modern statutory rules of procedure
and the principles and practices which regulate the conduct of all forms of
civil proceedings in the sheriff court other than those already mentioned
as the subjects of specialist works or forthcoming rules. 1 have tried to
state the law in the light of the sources available to me on May 1, 1987.

The longest chapters in the book, and two of the most useful, are those
on summary cause procedure by Sheriff A.L. Stewart and on mis-
cellaneous statutory powers and duties by Mrs. Elizabeth R. Colwell
Wilson. I supplied each of these contributors with the relevant part of my
card index, various other materials and a scheme of the proposed chapter.
Mrs. Colwell Wilson was also able to use materials which were most
generously made available by Mr. C.M.G. Himsworth of the Department
of Constitutional and Administrative Law of Edinburgh University.
These materials had been compiled and analysed by Mr. Himsworth with
the assistance of Mr. Neil Farrell, LL.B. Both Sheriff Stewart and Mrs.
Colwell Wilson, however, undertook much further research and con-
siderably improved the original schemes, making creative contributions
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which fully justify the appearance of their names on the title page. I am
most grateful to them both.

I am also indebted to The Hon. Lord Dunpark and Professor W. A.
Wilson, the President and Director of the Scottish Universities Law
Institute, for their support throughout the writing of the book, and to the
members of the Institute’s advisory committee. The committee’s chair-
man, Sir John Dick. M.C., Q.C., LL.D., read the entire book in draft, as
did Sheriff Principal P.I. Caplan, Q.C. Members of the staff of Scottish
Courts Administration read Chapters 1, 3 and 6, and Professor Robert
Black read Chapter 3. All made valuable comments, and I offer them my
sincerest thanks. It is with particular pleasure that I thank Sir John Dick,
who has influenced my professional life at many points. 1 alone am
responsible for the errors which remain in the text.

[ am also grateful to the many people who willingly responded to my
requests for information. Among them are Professor A.E. Anton; Sheriff
Principal S.E. Bell, Q.C.; Professor Black; Mr. W. Bryden, S.S.C.; The
Hon. Lord Coulsfield; Sheriff G.L. Cox; Dr. A.G. Coyle, Governor of
H.M. Prison, Greenock; Mr. P.B. Cullen, Advocate, Clerk of Faculty;
Mr. I. Dean, Crown Agent; Mr. P. Feeney, Secretary to the Sheriff Court
Rules Council; Mr. H.S. Foley, Deputy Principal Clerk (Administration)
and Keeper of the Rolls of the Court of Session; Sherifl Principal M.G.
Gillies, T.D., Q.C.; Sheriff A.C. Horsfall; Sir Jack I.H. Jacob, Q.C.,
LL.D.; Mr. H.R.M. Macdonald, Advocate; Sheriff R.G. McEwan, Q.C_;
Mr. C. McLay, Regional Sheriff Clerk of Glasgow and Strathkelvin; Mr.
A.A. McMillan, when Solicitor to the Secretary of State for Scotland; Dr.
A.L. Murray, Keeper of the Records of Scotland; Sheriff Principal Sir
Frederick O’Brien, Q.C.; Mr. F.G.N. Rennie, Principal Sheriff Clerk
Depute, Glasgow; Mr. W. Russell, Keeper of the Registers of Scotland;
Miss Linda Ruxton, Solicitor; Sheriff D.B. Smith; Mr. G.W. Waddell,
Assistant Sheriff Clerk. Paisley; Mr. E.-H. Weir, W.S., Auditor of the
Court of Session; and Mr. D.N. Yule, Solicitor.

My wife Rosslyn compiled the tables of cases, statutes and rules. Mrs.
Colwell Wilson helped with the statutes. Mr. K.G. McGregor, S.S.C.,
prepared the index. The publishers, W. Green & Son Ltd., and the
printers, the Oxford University Press, discharged with skill and care the
task of converting a combination of word-processor print-outs and
typescripts into a handsome book.

It would have been impossible for me to complete this work without
the help of my wife. She devoted hundreds of hours of her time to the
book, not only in preparing the tables and in assembling, copying and
proof-reading the text, but in providing me with all the conditions
necessary for a prolonged period of intensive work. With remarkable
forbearance our children bore the loss of many leisure hours when they
might reasonably have expected to be in my company. In recognition of
the burdens which this task has imposed on them, I dedicate this book to
my family.

I. D. MACPHAIL
Edinburgh
September 14, 1987
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