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PREFACE

What could be more dramatic and demanding
for a lawyer or any other criminal justice profes-
sional than a death penalty case? In the field of
criminal law, these are the worst crimes committed
by the worst offenders. In criminal procedure, these
are the most complicated cases. In our day-to-day
lives, these are the cases that make the headlines
and provide the storyline for our movies and mur-
der mysteries. This Nutshell explains the law and
legal process followed in these truly extraordinary
cases.

This brief text is designed to serve several
purposes. The first audience is made up of law
students, particularly those taking a course on
death penalty law and practice. It is written inten-
tionally to be in sync with nationally published
cases and materials on this topic and to serve as
brief sketch of almost all of the issues covered in
those large and detailed texts. Another part of this
law student audience includes those doing research
and/or writing a paper on a death penalty issue.
This brief text will provide them a concise summary
of their topic and place it in the broad context of
death penalty law and procedure.

In addition to law students, this text is de-
signed for practicing lawyers and other criminal

\%



PREFACE

justice professionals who find themselves involved
in a death penalty case. Almost every unique death
penalty issue they will confront is covered briefly in
this text, with citations to the primary authorities
they should consult. Another audience for this Nut-
shell comprises graduate students and upper-level
undergraduate students studying the death penalty
in criminology, criminal justice, or a related depart-
ment. This brief text is written by a law profes-
sor/death penalty lawyer primarily for law students
and other lawyers, so the language may be less
familiar to nonlawyers but is still accessible. Last,
but certainly not least, the educated general public
will find this Nutshell to provide a complete, stem-
to-stern description of the substantive and proce-
dural law of the death penalty in the United States
in the early 21st century. However, this is not
another book about why the death penalty is or is
not moral, or wise, or effective. The effort here is to
provide a factual description of what death penalty
law is and how it works, leaving to others the
gnarly questions of whether we should have it at
all.

This text is organized for use either as a pro-
gression from chapter to chapter, exploring all of
death penalty law in a logical order, or as a brief
source of specific information about a succinct issue
within death penalty law. The first four chapters
sketch the background and context of the death
penalty, including the history, the basic constitu-
tional issues, and the arguments for and against
this ultimate punishment. The second major part of
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PREFACE

the book covers substantive criminal law topics. In
addition to the specific crimes that carry with them
the possibility of the death penalty, these chapters
describe the additional factors that pull the jury
toward a death sentence or push them toward a life
sentence.

Parts Three and Four cover the complex, some-
times Byzantine procedures followed in death cases.
On the premise that all of the players should know
what happens at their own stage and at all of the
other stages, these chapters run from arrest to
execution. The operating theme is to describe only
the unique way that death penalty cases are han-
dled and not to go through all of the procedures of
all criminal cases (over 99% of which are not death
cases). Finally, Part Five collects several special
death penalty issues for isolated consideration.
These include the pivotal role of the capital defense
attorney, the integral problems of bias in the sys-
tem, and the specter of mistakenly executing the
innocent. The final chapter explores foreign and
international law in an effort to place the American
death penalty system into a global context.

Every story gets a spin from the storyteller, so
you should know about my background and per-
spective. I have taught criminal law topics since
1971 and capital punishment courses since 1987. I
research and write about death penalty issues, par-
ticularly the death penalty for juveniles and for
women. In addition to this work as a law professor,
I serve as defense counsel for death row prisoners
before courts all over the country. Having tried
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PREFACE

mightily (and undoubtedly failed) to present neutral
and evenhanded descriptions, I suspect that my
views unavoidably come through.

Every attempt has been made to keep the lan-
guage in this text informal, but undoubtedly a good
deal of “‘legaleze’ has crept into it. One convention
that should be pointed out is the fairly consistent
use of the male pronoun when referring to a defen-
dant in a death penalty case or a death row prison-
er. It seemed to the author that this convention was
most appropriate, given that around 99% of those
persons are male. When other individuals within
the death penalty system are referred to, the typical
“he or she” terminology is used.

Finally, many thanks are in order to many
people. The Ohio Northern University College of
Law has been generous in providing me time, space,
funding and encouragement in this effort. My fami-
ly has, as always, allowed me to slave away at the
office, doing what I seemingly must do, instead of
going on vacations and family outings like normal
people. Far more important than their tolerance is
their daily encouragement and support for my
work, without which you would not be reading
these words.

V.S.

Greensboro, NC
July 2012
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