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Introduction

1 Chinese Legal Tradition

1.1 The Origin and Development of Chinese Law

China has its own legal tradition for thousands years. From first Dynasty Xia Dynasty (21th
century BC) to last Dynasty Qing Dynasty (1644 —1911) ,every Dynasty had its own specific legal
system. During the Spring and Autumn and Warring States periods (770 BC - 221 BC) , the first
law code emerged and various legal thoughts flourished. The first law code Fa Jing was written by
Li Kui,a legalist in warriors states period. The code had 6 parts, mainly on criminal law. During
Spring-Autumn and warriors states periods, various academic schools appeared. This was the period
of a “Hundred Schools of Thought”® comprising Taoism, Confucianism, Legalism, and famous
thinkers including Confucius , Meng Zi, Lao Zi,Zhuang Zi, Hanfei, etc. They all dealt with law and
had different perspectives on it. For example , Laozi paid attention to natural law , Confucius empha-
sized morality rather than law,and Hanfei advocated “rule by law”. After Qin Shihuang, the first
emperor who unified China®, China became a feudal dictatorship country and many academic
schools disappeared. Chinese feudal society was established in the 500 BC and ended in 1840. It
lasted for more than 2000 years. In the year of 1911, when the last feuda! Dynasty Qing Dynasty
(1644 —1911) was overthrown by revolutionaries , China’s legal modernization started.

The Chinese law dated back to 21st century BC. Along with the emergence of family, class,
private ownership, the customs and tradition of tribes who lived in Yellow River basin and the Yan-
gtze River Basin translated into customary law. These customary law turned to law after the govern-
ment institutions were established. But all the law was monopolized by the nobles. Until the 6th cen-
tury BC, statutory law was made and promulgated, which broke the noble’s monopoly. In 5th century
BC, Li Kui compiled a law called Fa Jing, which was the first systematic code. The style and struc-
ture created by it affected the Chinese law until 20 century. The legist stratum, who specialized in
the studying of law, lawsuit participation, formulation of laws, writing law books, was formed in
770 BC - 220 BC. Han Fei was the most representative figures in them. His theory was adopted by
Qin Dynasty, on the base of which law of Qin Dynasty was formulated referring to Fa Jing. Qin Lv®

@® The Hundred Schools of Thought (i 5 % ) was an era of great cultural and intellectual expansion in China that lasted from
770 BC to 222 BC. Coinciding with the Spring and Autumn and Warring States periods, and also known as the Golden Age of Chinese
thought and The Contention of a Hundred Schools of Thought ( F§ % 4§#+M ), the period saw the rise of many different schools of
thought. Many of the great Chinese classic texts that originated during this period had profound influences on Chinese lifestyle and so-
cial consciousness. The intellectual society of this era was characterized by itinerant intellectuals, who were usually employed by vari-
ous state rulers as advisers on the methods of government, war, and diplomacy.

@ Qin Dynasty 221 BC -207 BC
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2 g\m New Legal English

was referred by other dynasties during the following 2000 years.

Chinese law reached the summit at the stage of Tang Dynasty. Tang Lv became one of the most
representative codes in feudal period, which was as great as Roman Law in the slavery time and
French Civil Code in the period of capitalism. There were no substantive changes until the middle of
Qing Dynasty. After The Opium War in 1840, Chinese law began to change.

After the Opium War, western powers invaded China, getting consular jurisdiction. As a result,
China lost her independent Jurisdiction and legislative power. The Republic of China kept on fighting
for the independence of Jurisdiction. But because of the poverty and weakness, Jurisdiction and leg-
islative power was controlled by western powers essentially until the foundation of People’s Republic
of China.

Since 1840, a lot of western law was introduced to China, which has great influence on the
modernization of Chinese law. The process of learning western legal theory and legal practice has
been on till present day.

After the foundation of new China, great progress has been made in legal system in mainland.
Especially after the Opening and Reforming, a complete law system of law has been established.

1.2 Perspectives on Law in Ancient China

Xu Shen

In 147 AD, Eastern Han Dynasty, Xu Shen edited a book named “Note Articles and
Words” @, It was the first dictionary of China. In this dictionary, he traced the evolution of the word
“Fa” (Law). “Fa” (&) in the original form (pictograph) has three meanings;equal, justice, and
punishment.

Confucianism

Confucianism was the body of thought, which was the most influential thought in Ancient Chi-
na. Confucian doctrine later became the foundation of traditional Chinese society. The leading schol-
ars of Confucianism were Confucius (551 BC - 479 BC), Kong Zi and Mencius (371 BC - 289
BC), and Meng Zi. Kong Zi believed that the ideal socio-political order would be: “Let the ruler be
a ruler and the subject a subject” , but ruler should be kind to his people. According to Confucius,
“Li"” (morality) was more important than “ Xing” ( punishment) for social control. Meng Zi, was a
Confucian disciple who made major contributions to the spread of humanism in Confucian thought,
declaring that man, by nature, was inherently good. He argued that a ruler could not govern without
the people’s tacit consent,and ordinary people should have the rights to overthrow the tyrant.

Legalism

School of Law or Legalism flourished in Qin Dynasty. The doctrine of Legalism was formulated
by Han Fei (233 BC) and Li Si (208 BC), who maintained that human nature was incorrigibly
selfish. Accordingly, the only way to preserve the social order was to impose discipline from above
and to see to a strict enforcement of laws. Han Fei » insisted that the ruler must always rely on penal

law and the imposition of heavy punishments as the main instrument of government. Legalism greatly

NS



Introduction @M@ 3

influenced the philosophical basis for the imperial form of government®. During the Han Dynasty,

the most practical elements of Confucianism and Legalism were taken to form a sort of synthesis,
marking the creation of a new form of government that would remain largely intact until the late 19th

century.

2 Main Characteristics of Traditional Chinese Law

Patriarch system

As far as the legal ideology was concerned, patriarchy and ethics were key characteristics of
Chinese traditional law. Self-sufficient small-scale peasant economy and patriarch system based on
family unit and blood ties, which was coordinate with agricultural economy, were the social soil of
the growth and development of Chinese feudal law system. Patriarchal system originated from pater-
nalism of primitive society,but it existed for thousands years in China.

Confucian legal thought played a key role in Chinese legal tradition

The Prime Minister Dong Zhongshu® of Han Dynasty initiated the cultural movement that was to
ban the hundred schools and to uphold only Confucianism. It has been nearly over 2000 years since
Confucianism as the guarding ideology first began to dominate the Chinese feudal society. Even some-
times, legal cases have been judged in the light of Confucian classics, for example * Chunqiu Ju-
eyu”®. Also, Confucianism attached great importance to the patriarch tradition, which pointed out
emphatically that the human relationship of feudal society and the relationship of the elders and bet-
ters between monarch and his subjects, father and his children or brothers, husband and his wife
should be respected. It had insisted that the law purport to safeguard the order of feudal rule. To up-
hold the feudal monarchy, Confucianism thought that both gentle and tough means were supposed to
be used. One was “Li” (rites, courtesy, ethics) , and the other was “ Xing” ( criminal law, punish-
ment) . This taught that ethics teaching should be combined with punishment to rule a country. Basi-
cally, Confucianism advocated that the relationship between courtesy and punishment was the rela-
tionship between principal and subordinate, and that ethics and courtesy were the essence of political
teaching, while punishment was the use of political teaching “ Tangly Shuyi”®. When the function of
courtesy didn’t work effectively, punishment would be used. That meant the punishment was always
subordinate to the courtesy to be applied.

Criminal law and law code

Traditional Chinese law was mainly related to criminal law and administrative regulations. Crim-
inal law controlled the populace, and administrative law disciplined the feudal officials. But the func-
tions of these two laws were to maintain the feudal autocratic rule and order, and to suppress the ci-

vilian revolts. From the beginning to the end, the laws made light of rights,and put more emphasis

D Bk
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on obligations. It was short of the laws to regulate the equal civil relationship.

As far as the external form of manifestation of law was concerned, most Chinese feudal dynas-
ties of past ages compiled a statute book, such as Jiuzhang Code in Han Dynasty?, Kaihuang Code
and Tangliudian Code in Tang Dynasty®, and Daging Code in Qing Dynasty®. Though the contents
in all these codes were complex, the structures were discreet. They also adopted mixed laws and atta-
ched great importance to punishment among legal structure.

Non litigation

“Social Harmony” and “Non litigation” are the goal of Chinese legal tradition. Confucius
stressed that “Something you do not like to do,do not ask some other to do”®. When people have
dispute , they would like to mediate rather than go to court. Non litigation is the final goal for Confu-
cianism.

Dictatorship

In ancient China, there existed no independent administrative , legislative and judicial depart-
ments. Emperor alone centralized these three powers on himself;the officials made the law and dealt
with jurisdiction fully according to the authority from the Emperor. The central government set up ju-
dicial officials and departments like criminal department, court of justice and procuratorate, and so
on. In local places, administrative officials doubled the status of Jurisdiction. There was no independ-
ent judicial system.

In ancient China, there existed laws to rule the populaces and to supervise the officials. But
there was no laws to place restrictions on the monarch. Feudal monarchs were so powerful that they
had privilege above the law. In Chinese feudal society, the power of legislation was fully centralized
into the government. That meant the power was in the hand of the monarchs. The departments with
legislation and the departments in charge of the legislation did not exist. The officials who were re-
sponsible to profile the code were chosen and appointed by the monarch. So all the important laws
across the feudal times were promulgated in the name of monarch. In feudal China, since the law was
made according to the will or given will from monarch, he could create law and abolish law arbitrari-

ly. So the law was not binding on him.

3 Impacts of Traditional Chinese Law on Modern China

Althaugh Chinese legal tradition had already withered away in form due to the impact from west-
ern law, the ideology and the tradition of feudal law would still remain for a long time. Until the opi-
um war, China was gradually reduced to the status of half a colony of west developed countries. Feu-
dal law mechanism, which had existed for thousands of years, subjected itself to the huge impact

and challenge from the western law. By the end of Qing Dynasty, traditional Chinese feudal law
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system came to disintegrate under the impact of western law. Then Shen Jiaben U who was the official
in charge of amending the law of Qing Dynasty had collected the various legislations world wide and
invited foreign law experts to help China to amend the law. So, modern law system of China founded
in the light of western law system — mainly Roman law system. Shen Jiaben was responsible for a-
mending Criminal law draft, Civil law draft, business law draft, and so on. Government of the North-
em Warlords and the Kuomintang later inherited all these law drafts. Ultimately these laws turned out
to be the sources of Chinese law.

In terms of form, traditional Chinese law system have already died out in system and structure.
It would persist for a long time and block modernization of the Chinese law system. For example, now
we still lay stress on people controlling people, and belittle the use of law. We lay stress on punish-
ment and neglect the people’s rights. We attach importance to obligations, and make light of rights.
We take words for law, and take administration for law. And we consider the official’s will as the
law. So, as far as the Chinese traditional law system is concerned, we should study it seriously, pre-
serving its rational parts, discarding its irrational parts. Meanwhile, we should be aware of assimila-
ting and utilizing the legislation experience of other countries for reference, guiding Chinese law onto
the orderly and healthy course to develop. We also should comply with historical and world trends, to

keep up the pace with international prevalent law.

4 Contemporary Chinese Law Department

The contemporary Chinese law has realized the modernization. The basic legal branches are as
follow ;

Constitutional law : The constitution has special positions in the contemporary Chinese legal
system as a law department, it is a foundation of the whole legal system.

Administrative law ; The administrative law is the total different legal norm @ of the social rela-
tionships while adjusting national administrative management activity.

The civil law is adjusting between the citizens regarded as the equal subject, between the legal
persons, the laws of property relation and personal relation between the citizen and legal person, etc.

Commercial law ; After proposing setting up market economic system clearly, the status as law
department of commercial law is known by people. The commercial law is to adjust commercial affairs
relation or law of the commercial act between the equal subjects.

Economic law: The economic law is to adjust the law of economic relation taking place in the
economic management of the country.

Environment and natural resources protection law : This law department is about protecting
the environment with the natural resources, prevent and cure the laws of pollution and other public
hazards, is usually divided into a law of natural resources and Law on Environmental Protection.

Criminal law ; Criminal law is a law which stipulates the crime and penalty, is a basic law

® WHA, Law reformist at late Qing Dynasty.
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department in contemporary China's legal system.

Law of legal procedure :the law of legal procedure is a law about various kinds of lawsuit ac-
tivities, it guarantees the correct implementation of the substantive law from the contentious proce-
dure respect, guarantee entity’s right, the realization of the obligation.

This book is mostly concentrated on the law department of contemporary Chinese law which is

mentioned above.

S Legal Education in China

China is an old country with 5000 years history , Chinese law can be traced back to 21th century
BC when first dynasty Xia Dynasty established. In 6th century BC, China enacted her first law code
called “Fa Jing”. After that, each dynasty had made its own law codes. Generally speaking, tradi-
tional Chinese law is based on agricultural society, it focuses on public law ( especially criminal
law ). For legal philosophy,, it incorporates elements of both Legalist and Confucian traditions of social
order and governance. Legalists focuses on rule by law and Confucian scholars focus on morality.
Since 1840s,China has.begun to modernize its legal system®. Traditional Chinese law has been re-
placed by European civil law. Modern Chinese law is mainly based on civil law traditions, judges de-
cides case by statutes or codes not by precedent.

5.1 Development of Chinese Legal Education

Since 1840s, China has begun her modernization. China’s modern legal education started in lat-
er 19th century, along with the introduction of western law. The first modern law school of China is
called “Legal-Political School” , which was founded by Qing government in 1907. Up to 1909, Chi-
na had 47 law schools with 12,282 students in campus®. In 1911 , Qing government had been over-
thrown by revolutionaries led by Sun Yet Sen. China became a Republic ( Republic of China). In
1949 ,the government of Republic of China had been moved to Taiwan due to failure in civil war,
People’s Republic of China established in mainland of China. In the first half of the 20th century,
the legal education got rapid development, providing a great deal of personnel for judicial and gov-
ernmental agencies. During 1911—1949 , law major was a very popular major in University, about
half of the students were law students. When students finished their study, they would qualify to be
lawyers and judges without Judicial exam. Chaoyang University law school (founded in 1911 ) and
Soochow University law school ( founded in 1915 ) were two famous private law schools duning this
period. During 1940s, American law professor Roscoe Pound had been invited to China for being le-
gal advisor for Chinese government, Socratic method had been introduced to China.

Since the founding of the People’s Republic in 1949 , China’s legal education has experienced a
hard time. In early 1950s, Chinese Government abolished the entire legal system ‘of the ROC and the
law codes practiced in China before 1949. As a result of merger and reorganization of the law schools

in 1950s, a new system of legal education was initiated, that was strongly influenced by the Soviet

D ERER
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model. The enrollment of law students was 2,824 in 1956. Then, responding to the political cam-

paigns, the development of legal education was restricted. Anyhow, in 1965 there were still nine law

schools with 4, 144 on-campus students and 857 graduates. During the Cultural Revolution
(1966 - 1976) almost all the law schools were closed and dissolved, only two law schools in Bei-
jing and Chongging survived. In 1976, only 49 law students graduated and 410 in campus and virtu-
ally no law course provided®.

The present system of legal education commenced in 1977 when the Chinese universities began
to recruit students by national examinations again. Chinese government began to carry out open door
policy in 1978, since then more and more law schools were restored or newly-established year by
year. With the developments of more than 20 years, a new system of legal education with Chinese
character has come into being. This system is one that encompasses many forms, levels and channels
of legal education and training. Besides higher legal education as the principal part, we also have vo-
cational, self-study and continued legal education through correspondence, radio, TV, multimedia
and other long-distance means, spare-time courses, “qualification examination after self-study” and
so on. Till 1999, China had 330 law schools in higher learning with about 70,000 students on-cam-
pus and 90,000 out-of-campus@. All of these schools grant LL. B degree and some of them grant LL.
M and even LL. D degrees.

5.2 Curriculum and Teaching Method

Type of law schools and academic degrees

As far as the administrative affiliation is concerned, contemporary Chinese law schools could be
classified into mainly three categories ; universities or institutes of political science and law under the
administration of the Ministry of Justice ,as China University of Political Science and Law in Beijing ;
law departments or law schools at the comprehensive universities under the administration of the Min-
istry of Education; law departments or law schools at the universities subordinating to local govern-
ments (usually provincial governments ). The first two groups played a leading role in the legal educa-
tion.

For Bachelor of Law program, almost all the undergraduate students in law schools come from
senior middle schools. They must pass the national entrance examination , which is unified and organ-
ized by the State. Law schools recruit new students in light with the number planned by the State.
Candidates choose the schools voluntarily and law schools make a choice among them in accordance
with their examination results. Entrance to key universities, such as the China University of Political
Science and Law, law schools of Peking University,r is always extremely competitive. The period of
Bachelor of Law program on-campus students covers 4 academic years.

We have two kinds of Master of Law Program , Master of Law and Juris Master. People graduated
from universities or colleges law school and got Bachelor of Law degree, who have passed the en-
trance examinations for law schools, shall be enrolled by Master of Law Program. People graduated

from universities or colleges with degrees other than Law, who have passed the entrance

(D Wang Weiguo,A Brief Introduction to the Legal Education in China.
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