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PREFACE

Ben Franklin wrote in a letter to Jean-Baptiste Leroy (November 13, 1789), “Our
new Constitution is now established, and has an appearance that promises per-
manency; but in this world nothing can be said to be certain, except death and taxes.”
What he could not know in the early years of our Republic was that a third
certainty would annex itself to the American business experience. Litigation has
become as much an inevitability for the American corporation as death and taxes
were deemed in the human experience by Mr. Franklin.

Consequently, the litigation services practice remains a growth business for
financial experts as the complexity and global nature of business disputes contin-
ues to expand. The Litigation Services Handbook has for more than 20 years,
through four previous editions, offered a comprehensive guide for economists,
accountants, and litigators involved with the analytic and damages issues in com-
mercial litigation. It has enjoyed critical success as its revised editions served to
guide readers and practitioners in the litigation services industry.

This fifth edition of the Litigation Services Handbook has a number of changes
from previous editions. For the first time since its original publication, profes-
sionals from Ernst & Young LLP’s Fraud Investigation and Dispute Services prac-
tice have assumed leading editorial responsibility for the selection of material for
inclusion. Our team, working closely with Roman Weil, Debbie Asakawa, and
many of the authors of chapters included in previous editions, undertook to
freshly evaluate the content of the handbook. We have worked to improve the
structure and organization of parts of the previous edition, to bring new content
and a fresh look at existing content to this edition, and to retain the highest-
quality work from predecessor authors and editions. The Litigation Services
Handbook has become what it is today because of the leadership and strong
contributions of many, including those of Peter Frank and Michael Wagner, who
together with Roman Weil originally conceived of and brought into being the
previous editions. And for this, all readers should be grateful, as are we.

This edition includes several new chapters, incorporates a fresh look at some
existing chapters by new authors, and carries forward some existing chapters
that have been refreshed by the original authors to assure inclusion of the most
current and relevant information on each topic. Each of the 39 chapters in the fifth
edition has authors—accountants, economists, academics, and litigators—expert
in their fields. Together, these chapters explain the financial theory behind the
demonstrated practical application and clarify the relevant case law and statutes.

Organization and Writing. This edition comprises seven sections, each address-
ing a different practice area or set of functional tools.

Part I, The Litigation Environment (2 chapters), discusses the civil court system,
principles and techniques of alternative dispute resolution, and how CPAs and
economists function in the litigation environment.

Part 11, Developing a Damages Analysis (11 chapters), addresses the components
of damages calculations with a new chapter discussing damages theory and
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modeling, as well as new versions of the chapters on causation, estimating cost
of capital, business valuation, business interruption claims, and lost earnings
of individuals.

Part III, Litigation Tools and Techniques (1 chapter), explains data management
in regulatory and litigation environments with an entirely revised chapter
incorporating the latest information from a rapidly changing subject area.

Part IV, Ancillary Issues in Damages Matters (3 chapters), a new section, collects
revised and updated discussions of prejudgment interest, punitive damages,
and tax treatment of damages—all issues that are ancillary to the underlying
damages claims and litigation.

Part V, Civil Litigation (18 chapters), addresses specific types of commercial
cases, categorized into five subsections:

1. Intellectual Property (3 chapters) discusses the complexities of this vexing
area of litigation, and describes the process of conducting royalty audits.

2. Ownership and Business Failure (3 chapters) guides practitioners in how fi-
nancial experts contribute to matters involving growth and decline or fail-
ure of businesses.

3. Regulatory Litigation (4 chapters) deals with a variety of matters that derive
from the operation of regulations.

4. Construction and Real Property Disputes (2 chapters) provides insights on liti-
gation dealing with property issues.

5. Other Civil Litigation (6 chapters, including new discussions of executive
compensation, wage and hour litigation, fiduciary duty and directors’” and
officers’ disputes, and failed bank disputes) addresses, among others,
emerging or newly prominent areas of civil litigation in which practitioners
are increasingly called upon to help.

Part VI, Criminal Matters and Investigations (3 chapters), helps practitioners un-
derstand the unique issues and skill sets required to serve as an expert in the
investigations environment.

Part VII, Family Law (1 chapter), summarizes the extensive treatment afforded
the topic in previous editions to give readers broad-based but more generally
applicable insight into this common area of litigation.

Note on Writing Style. Many chapters contain a variety of statements of the form,
“The expert will measure cash flows and discount them to present value.” Often,
the authors originally wrote, and meant, “The expert will usually measure cash
flows and then, typically, discount them to present value.”

Rather than qualify every positive or absolute statement with “typically” or

“usually” or “generally,” we have omitted those qualifiers. The reader should un-
derstand that unless the statement says something like, “always do X,” the writer
intended to qualify the statement with “typically” or “generally” or the like, not

to

assert a prescriptive formula. As a result of this style simplification, we think

the reader more easily will comprehend the message.
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Relation between Authors and Editors. We acknowledge the cooperation and
patience that our contributing authors have shown. We do not agree with
everything they say and sometimes so indicate in the notes. We prefer to have
experts give their own opinions, even when controversial, rather than less spe-
cific guidance—like bland committee reports—on which we can all agree. Note
to litigators cross-examining us: just because the author of the chapter said it
doesn’t mean we agree with it.

Acknowledgments. We thank Debbie Asakawa for her work in managing, edit-
ing, and adding consistency and clarity to the manuscript, and for her assistance
in encouraging authors, in addition to the other tasks that helped bring the book
to fruition. We acknowledge the diligent work of our liaisons at John Wiley &
Sons: John DeRemigis, Jennifer MacDonald, Kimberly Monroe-Hill, and Natasha
Andrews-Noel.

We invite readers and practitioners to submit proposals for chapters to include
in the Litigation Services Handbook’s annual cumulative supplements. Contact
Dan Lentz at Daniel.Lentz@ey.com for more information.

Roman L. Weil
Daniel Lentz
David Hoffman
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