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Preface

NEW TO THIS EDITION

For this fourth edition, we have updated the law, the Netnotes, and the Web
Exercises, added new Discussion Questions and Critical Thinking Exercises,
and incorporated two new features at the beginning of each chapter: “Chapter
Objectives” and a short hypothetical to focus students’ on the issues to be dis-
cussed in that chapter.

The overall organizational structure of the book remains the same, with
the exception that we divided what had been Chapter 12 “Criminal Law and
Procedure,” into two separate chapters (Chapter 12 “Criminal Law” and Chapter
13 “Criminal Procedure”). We separated the materials on substantive criminal
law from those on criminal procedure to break up what had previously been the
longest chapter in the book.

The most significant updating occurred in the following:

® Chapter 3, Classification of the Law: used Boston Marathon bombing
case to illustrate issues of federal versus state law and civil versus crimi-
nal law; discussion of recent U.S. Supreme Court decision regarding the
constitutionality of the Affordable Care Act; and the effect of preemp-
tion on state efforts to control immigration.

m Chapter 5, Civil Litigation and Its Alternatives: expanded discussion of
e-filing and e-discovery.

m Chapter 6, Constitutional Law: focus narrowed to Civil Rights and Civil
Liberties (material on division of powers that was included in this chap-
ter in previous editions moved to Chapters 2 and 3); new hypothetical
case on First Amendment rights as applied to students; and new discus-
sion questions relating to Citizens United and Koch brothers spending
on political campaigns, what constitutes an exercise of religion, and dis-
crimination against LGBT individuals.

m Chapter 7, Torts: new case excerpts on the intentional infliction of emo-
tional distress, products liability, punitive damages and damage caps.

m Chapter 8, Contracts: new case excerpts on counteroffers, unjust enrich-
ment, and anticipated lost profits.

m Chapter 9, Property Law: new case excerpts on adverse possession and
undue influence along with enhanced discussion of intellectual property,
including trademark issues involving the Washington Redskins.

XXX
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w Chapter 10, Laws Affecting Business: new case excerpt on liability of
LLC members for their own actions and new section on statutory protec-
tions for workers.

m Chapter 11, Family Law: new case excerpts and discussion related to
same-sex marriage and custody disputes over pre-embryos.

m Chapter 12, Criminal Law: new case excerpts on the crimes of unauthor-
ized access of computer data and “up skirting.”

m Chapter 13, Criminal Procedure: excerpts from U.S. Supreme Court
decision regarding warrantless searches of cell phones.

APPROACH

As the title indicates, in this book we use a critical thinking approach to intro-
duce readers to the study of law. We designed this book for use in introductory
law courses for students in any major, but particularly for those in business,
criminal justice, paralegal, prelaw, and political science.

Rather than taking an approach that emphasizes the memorization of defi-
nitions and rules, The Study of Law: A Critical Thinking Approach focuses on
the basic foundations of the law and on the legal reasoning process. In addition
to presenting an overview of the legal system, this book teaches the basic skills
necessary to read and understand statutes and court cases.

We use this critical thinking approach because we believe it is the best way
for students to learn the fundamental principles of law. By learning how to read
and interpret statutes, cases, regulations, and court documents, students will be
better able to learn how the American legal system functions. Therefore this
book emphasizes careful reading for detail, analytical thinking, and presenta-
tion of arguments. The hypothetical cases, Discussion Questions, and Critical
Thinking Exercises incorporated throughout the text all serve to help develop
students’ critical thinking skills.

ORGANIZATION OF THE BOOK

Part 1, The American Legal System, introduces students to the study of law
and the organization of the legal system. It covers such topics as sources of the
law, the different ways in which law is classified, and various stages involved in
litigation.

Part 2, Substantive Law and Ethical Issues, introduces students to basic con-
cepts and terminology used in the most prominent substantive areas of law. This
section leads off with a chapter on constitutional law, because constitutional law
stands at the top of the hierarchy of law and establishes the framework within
which the legal system operates. We then go on to cover key fundamental con-
cepts in torts, contracts, property and estate law, business law, family law, and
criminal law. In each chapter we blend traditional case law with a discussion of
cutting-edge developments to give students a solid foundation in traditional con-
cepts and an appreciation of the dynamic nature of law. The final chapter probes
the ethical dilemmas attorneys face in the context of our adversary system.
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Instructors may wish to alter the sequence in which they cover the chapters, or
even skip parts when time is limited. However, it is best if instructors plan on covering
Part One before selecting from the substantive law chapters contained in Part Two.

KEY FEATURES
Among the many features that set this book apart are

the nature of the included cases

marginal definitions of key terms

NetNotes

Critical Thinking Exercises

Discussion Questions integrated into each chapter
Web Exercises

Review Questions

Because this book stresses the critical thinking approach, we illustrate our
points with hypothetical situations and with real case decisions that students
will understand and to which they can relate. The cases cover such topics as
AIDS-infected blood transfusions, battered woman’s syndrome, same-sex mar-
riage, flag burning, the insanity defense, search and seizure of automobiles,
sexual harassment, surrogate motherhood, and spousal immunity. We have also
included such “classics” as McBoyle v. United States, Palsgraf v. Long Island
Railroad, Brown v. Board of Education, and Mapp v. Ohio. Our philosophy
in editing these and other cases was to retain enough of the court’s wording to
give students a realistic feel for how judges actually write and to allow students
to develop their critical thinking skills. We deleted nonessential information in
order to keep each case a reasonable length.

Furthermore, the cases are fully integrated into the text. Many times,
these cases are cross-referenced in other cases and used to show how the courts
build on precedent and modify it in response to changing societal conditions.
Discussion Questions and Critical Thinking Exercises call on students to care-
fully analyze these cases and apply them to hypothetical situations.

Also of special note are the appendixes. Appendix A includes a complete
copy of the U.S. Constitution and Appendix B contains a convenient listing of
websites for legal resources.

An instructor’s manual that includes suggested answers for all the
Discussion Questions, Review Questions, and Critical Thinking Exercises, as
well as teaching tips, is available to help teachers make the most effective use of
this book. Also available are PowerPoint slides to assist with classroom lectures
and a computerized test bank.

RELATIONSHIP TO THE AUTHORS” OTHER TEXTS

Those familiar with Introduction to Law for Paralegals: A Critical Thinking
Approach and Introduction to Paralegal Studies: A Critical Thinking Approach
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Contents

will recognize many similarities to this text. All three books emphasize the “criti-
cal thinking approach” to understanding the law. All three include excerpts from
court cases, discussion questions, NetNotes, and references to ethical questions.
Topics such as sources of law, classification of the law, structure of the court
system, overviews of civil and criminal litigation, overviews of torts, contracts,
property law, and criminal law, and analysis of statutes and cases are also cov-
ered in all three books.

However, where the other two books are specifically designed for parale-
gal students, this book is directed at a more general audience. In The Study of
Law we have dropped appendices on legal research and writing and references
to tasks performed by paralegals. To better serve the needs of a more general
audience, we have increased our coverage of constitutional law and placed more
emphasis on general education goals.

ACKNOWLEDGMENTS

Naturally, we owe a great deal of thanks to the many students, educators, para-
legals, and attorneys who contributed ideas for this book. We would also like to
recognize Victoria Joseph for her contribution to the criminal law chapter.

We would also like to thank the staff at Wolters Kluwer Law & Business
for the excellent support we have received on the books we have done with
them. We especially want to thank Betsy Kenny for the key role that she played
in handling this fourth edition.

Finally, a special thanks goes to our spouses and children for their contin-
ued support and understanding of our professional activities.

Katherine A. Currier
Thomas E. Eimermann
August 2015



Acknowledgments

We are grateful to the following copyright holder for reprint permission:

Photograph of the U.S. Supreme Court Justices, Steve Petteway, Collection of the
Supreme Court of the United States.

XXXVii



Contents

List of Illustrations
Preface
Acknowledgments

PART 1 The American Legal System

Chapter 1  Introduction to the Study of Law
Chapter Objectives
Introduction
Case 1: The Distressed Grandfather
Case 2: The Harassed Student
A. Why Study Law?
B. Legal Analysis
1. Identifying the Relevant Facts
2. Reading and Understanding the Appropriate
Legal Rules
a. Understanding Enacted Law: Constitutions,
Statutes, and Regulations
b. Understanding Court Opinions
(1) How to read a court opinion
(2) Sample case: Dillon v. Legg
(3) Briefing court opinions
(a) Reasons for briefing cases
(b) Format of a case brief
(4) Sample brief for Dillon v. Legg
3. Applying the Legal Rules to the Facts
Discussion Questions 1-2
Chaprer Summary
Crinical Thinking Exercises
Web Exercises
Review Questions

Chapter 2 Functions and Sources of Law
Chapter Objectives
Introduction
Case 3: The Pregnant Waitress
A. Functions and Theories of Law
1. Definition of Law
2. Functions of Law

3. Theories of Jurisprudence
Discussion Questions -6

xXxXx1
XXxXXiil
XXXVl

wn L e W -

<))

xiii



B xiv

Contents

B. Sources of Law
1. Constitutional Law
a. Organization of Government
b. Protection of Individual Rights
c. Power of Judicial Review
Discussion Question 7
d. State Constitutions
York . Wabkiaakum School District No. 200
Case Discussion Questions
2. Statutory Law
3. Administrative Law
Bob Jones University v. United States
Case Discussion Questions
4. Judicial Interpretation and the Common Law
Discussion Question 8
5. The Hierarchy of Laws
Chapter Summary
Critical Thinking Excercaises
Web Exercises
Review Questions

Chapter 3  Classification of the Law
Chapter Objectives
Introduction
Case 4: The Boston Marathon Bombings
A. Federal versus State Law
1. Federal Law
(ronzales v. Raich
Case Discussion Questions
2. State Law
3. Preemption
Arizona v. United States
Case Discussion Questions
4. Summary
Discussion Questions 1-5
B. Criminal versus Civil Law
1. A Comparison of Criminal and Civil Law
a. Type of Harm
b. Names of the Parties and the “Prosecutor”
of the Claim
c. Standard of Proof
Discussion Question 6
I re D.T.
Case Iiscussion Questions
d. Judgment
e. Sanctions/Remedies
f. Sources of Law
g. Summary
2. Criminal Law

28
29
29
30
31

32

32

12
%

35
37
39
41
41
D
43
45
46
47
48

49
49
49
S0
51
51
R
55
56
37
58
60
60
6L
61
61
62

63
63
64
64
66
66
67
67
67
68



