PAX - BEEFEMRT - HEA

Foundation Studies of Law

BT A ik

L aw o f T or t

S HER Sth Edition
[Z£]49%) - FE7E John Cooke Z

RERLEFAR SR EHIRHNAES, %Xmﬁ%DﬁT%*ﬁ%mﬁa
BB, (BNTHE) BZERREN B - BE 220 55"

{Enz L%M%l&ﬂﬁﬁf?ﬂ?kﬁ%?l%%%%&ﬂﬁﬁ%@ Fis
BREAFAHAR. B 12EHREEHS, B ERBERE,
s, hHIeE, KENENGTIHEEZIERE NEZEEE
MEENREAREEMNES AYEEMNTHENEANN, &2 E&AN N HBY
i 4% | R%%ﬁ%%%éﬂ%%i&m#m =5, A 181 B 0 151 F 3 158 B e 4 )

o 2 HH R

LAW PRESS



BA - $BE

&ﬂﬁﬂ&

L a w T or t

$ A AR 5th Edition
[3£]2985 - FETS John Cooke 3%

@ R AR

LAW PRESS



BB RS B (CIP) #i1E

BEAT R /7GR ERZE  —JbR BB AR,
2003.2

(BASC -3k R RS ENA)

ISBN 7-5036-4137-1

1.8 0.F- II.RBRUTH—BEE—FEE
—HM—FL V.D956.13

o B A B 5 4E CIP $08E4% 5 (2003 ) 38 004897 &

RERE /HER Fwgit /4 =

AR /3R AR WmiIg/EREFHEPLO
BRET/TEEREBSERAH B /HEBE
EDRI /db b3t PRI A RFTAE AT REPHE /KFR

FZA& /787X 1092 X  1/16 EN3 /29.75
REZ /2003 49 B4 1 BR ENXk /72003 4 9 A% 1 RETRI

RN AR /R & X EE T B R RS Ak 58 (100073)
B F B4 /info@lawpress. com. cn Hi& 7010 - 63939796
Rt /www. lawpress. com. cn f&H /010 - 63939622

FEREFH U /AU & R T B S Sl S-85(100073)
B FHB 4 /jiaoyu@lawpress. com. cn

EEHLE /010 - 63939657 £ /010 - 63939701
FEZEREBBERLF /LT F & XEE R I B R 56k 58 (100073)
{63 /010 - 63939777 hiEEE—XEHE /010 - 63939781/9782
ERAL /010 - 63939792 FEEILRED AT /010 - 62534456

Rt /www. chinalawbook. com kB EEAT 7021 - 62071010/1636

B F b5 / service@chinalawbook. com  HiEBEFRM AT /0512 ~ 65193110

HE:ISBN 7- 5036 — 4137 — 1/D+3855 EM:45.00 T



(©Pearson Professional Limited 1992, 1995, 1997
©Pearson Education Limited 1999, 2002

This edition of Law of Tort, Fifth Edition is published
by arrangement with Pearson Education Limited.

All rights reserved. No part of this publication may be
reproduced, stored in a retrieval system, or transmitted
in any form or by any means, electronic, mechanical,
photocopying, recording, or otherwise, without the
prior written permission of the Publishers.

Licensed for sale in the mainland territory of
the People’s Republic of China only,
excluding Hong Kong.

AREMWYZ LT, MRERALZ FERE, G
FERIIT PR T REBIE



L © -

BT AREE R R — SR AR, ER A A AR R NE R
FEEEN, XERBUTHRFEERK, 258k RBAUT AR — ER MR
HIRFE, RA ML AR E B @R EREUT BRI AT SN RERAT Y
FRF AR RAEFHREFIUT AR, EAMERER, RIUTHERR"XR
R —IRSr . AT LU, —FP RAARBRAUT AT & , JE L RAK L R B
BT A LT R T A B4R, B MR BUT ATFAR T A B X n e
HEEW S, FfE R R BE AR,

“UER"NENREHFER, — A HEREREE—FERNE, 56 FRmE
SEBARN . XA L, WE kR AUT Ak (U R E IR AR R @ AR e
BT AR EE RUNEERTT . XPEBRBFERE TRE, NEEERRNHE
BLE 1875 Al G , T EL B RAE PR RO X B #HA (D HEE X
KA EEEX BT HZEANNBF G PN A LT AR EENRFCREA LR
MR X, TiH,EEXEERCORIES , KE RO RATMECRABED T EER
SHRAAT AR . W8 B RIEEER RS, CBARERER
4, NARFEEERERES, DR REERMERHE, NN E5F L H/REIERH
Xto MXAE X Lok, il ik i M ERAUT A SRR EHEE1T T @k R EEEREN
TRk L EINFAE . XFPERARIO SRR RS T BE A , 5L Lk B BTl ol m & , 3838 0.
WY EERER EER A — oA B EE R, RN RTh
B, BT HIRARRAUT AR TS SHA B SRR SRS ZE . NEE
U, 8% B SR A TE R R R T RE%,

MRAUT Akt B 8 B, IR0, @7 AR T LU R B R R —
Pl ; B B9 A BE 3, BAAT M IR T LUGR P R i — FhAT 3 89 B B s ML S
B, BAAT LT LA LR EFTH . BAUT A ERME—Fhk AT, (BRER M
R, BB R, HARET T REE FAARE AL SR, RIS
UigF Mz, LIRS MPMERIR SRR E R B, —bil, REUTARFE—F2LIA
#5E S, WABERA — M AR REUT AR — RN, EX— R L, REUTHEARHE
FREE, ERAMIST, —MEREELIE BANRNE; AR AFARE

(1) ERCLEE LIS 169 71, b B K2 4 45t , 1987 4EHR



2 ¥ ik

BE AT R R RN E R, (BERBUTHED , REEERMN— BN, HREE
HIRUBE 1 , BT AR AR, “BAWER TS % 15 X, (BE, BRATTBR )
2 BARY R TENE X HAS THEIRIUTATEENMARA, BARENTE
HrE X, AR TS BT RIUTAER AR (2),

B, —BNR, — D REUT R B— R EBAYIT N, mIE—MEFEL, Sk,
EBERE LU R IA TE IRt —Fh by . FRIREERAUT k% 0E R, BT A
PRI LR A I T LA

F—, ~MERIUTASE— T REEREENRFIRIL. MRIUT A SRR
P ST, LhmsRHI4 , b A%, X B R B ol LU 24 38 A — 4R, ] RISy
iR, AW, R A MBI AR TRIUT iR RTERE

B, —ABIUTAFEETHRENEE, MARESEAN, EIIETEA G
FFEAEWITH  ARERBITHEE,

S= R RERNENT, RERBATHR, AR

S0, BT R GEARLREALE RS LM . BAUT WA EEY LR
PR A, Ham A S AL 7 88T, el BEXT SR B R BRBUT AT, S EE E
ARERPITAHRAE , HMERIHABZ N S P2 R B RBUT N FE, WEEIE B H AR
W REIZF| B By AR S ATAE, T Haik ol RER & FUE B 3SE R R EH T

AT A E E T LUXHERR . “ FEPE T RaAaaEmIESENELHE
AT ERSRIE AT AR — R LRI I W B, EARE S sS4, & T
HIEFE, AN PR ST — PR IRA 45 3R, 7 (3)

MBS EE BRI, BT R RS ENEEHES —  RELRWRET
BAUTHIE, () R, RRBE XTI, BETEE 14 #2289 44K (Writs) Hl
B, BEEEASK, EMARSEE ETE S @ kb BIRERA, ERASREM
L RAFERF . §— MRS R IATHER T ENRE RS, MiFAERMN
REBERHTEBHSR, BN RA R E— TS, XHFARFET 500 4,3
1832 4F I 1833 AP ARBEZ J5 , XFME R A4 T 28k, B 1852 4F, H “Y@ ki
2 F1E4” (Common law Procedure Act )HLRE , “FEARfI &M &4k b , B L ER AT
FIFRARIEREREE . REME, “ZEEBMN” (English Rules of court) BERRA
B, BMERA D ERRRSR P OIRARR , BHAe% R XM, Bitkfdhy
FHRE2(F. W. Maitland) ¥ “URFIATEREZE R BERABFRANT Ol oy Z BRI,
BRAUTHFAERN R SRR LR AL E X, (BRERRER |, XX 4
TR RILI B RN RN

(2] Prosser on torts (4th edition) ppl, ¥5| 8 C.D. Baker Tort (3rd edition)Sweet & Maxwell 1981 ppl .
(3} Salmond & Heuston on the Law of Torts(19th edition) Sweet & Maxwell 1987 ppl5.

(4) HWE(HRE)E 208 T, B, 1959 E/ .

(5] J.G.M. Tyas Law of Torts (4th edition) Macdonald and Evens 1982 pp2.



@ 3

BB E S T EELFRBUTAFENER, ZFFREFRBRFEHRHX 2R
BARE” (trespass) Tl “HABAI AR E " (trespass on the case) , FIEFAER R
ERAMEBWIES, MEEE S, MAMERMRENIEHER ZHEE, (BB
BRI, XTI A ERESH ERIUT RN R E. BIRR, N FREUT AN IER
B, FEEF AR R FIR, —FP R MR ARIT AT (a Law of tort) , iR ER
B3 /R (Winfield) , XASAIRIAN , MR ARBEHIE L A &%, AT B A L4170 #R AT
BB RAUT A, RAXHE, IR R IR AR ; 555 —Fh & R iEH R
BAT HEZTR (a law of torts) , HLBIR R R KEE ZHITE/REFE(J. W. Salmond) , X4
SRR, BT A AR EFREHNRIUT AR, LA LR E (trespass) 2
(nuisance) \ i3 % (negligence) . £ £ 1 E (defamation) % %, KN _ Lk, FEFHE R
R —FFATE R B UFIAME R, A AR AR R RET, EEMR— B TH
HIRAUT R, IR AR O A2 A —Fh 3 R BT A IFIATE SR, L AR IR ESFA (invasion of
privacy) M8 (intimidation) %4,

EHER b TERAUT AT RN 5 ML —h ik, 2w DLk, R ERT
FEREET , A S 2HEERIN A, XBFEEZN AW SRR,

F-MEHREEREDSREN EERER - BIUTAHER , AMENEQHE . £—
9, BRI A S LR FE A5 E s B, 3R B=GR, PRI AE; U, A
SCidEE; B, WEE AW, BEFE B AL BAH A R B, TIEME
B Z RIS\, RERRZ T BILR, IR EF R R T F 48, Lk
Bt R T HISN HAth 2R AL L b 2% ; 55+ — 40, HAh ik ANl ; S5+ 4,
BIE R TR RAUT MR EERZ 008 B+ =5, fopr . (7)

R RARAE G R RAREREFT B R B, BRIUFATER T EW & .
X EHBANERE NS RARRE , S ASUARERE, B, 28RE . BR, K
SUEHI AL, fER B B TE, PR THE , PR TRAT, S SAE, RIER R, BFF X R,
HE M BERAENRS  ERRERASS, (D)

SRR R Rk — Bt R A X A8 &, RT3 B Bt fidsh
(B R FR, E0E S AR, XB, BB EE RAUT 8 LA E A4
Ao

1. ABIF RSk

FEEIAT AR AR AR T —4, B — BB s < J N, 84 R e
TE R AR TR R AR AT B AR R, B AT BOCCE P HRIL A, Hi3E
REEE RA X — N L, BT Ak AR RS TE A .

BT LT RERR A ROCRHE RS X, £XE, B 20 42 30 448, £731

(6] G. Christie Sum & Substance of Torts CES 1980 pp4.
(7) 2R EEERE. . ExBOAKSEEBRITR 4% AT, 1986 £ 4 A,
(8] £ Salmond & Heuston on the Law of Torts,



4 ¥ ik

£ 70 SERRLASK , RAUT MR BOUE TR S TR, e WA 20 (RANE
H)(1982) ( REFAE(4#)i£) (1978) (RAEBRK(REFIE) L) (1976) (IHFE K
4:1:)(1978) ek R %) (1972) LB (1980) L T 7)) (1961) (B ZEit:)
(1976) (B ki) (1774) L CRIB 1) (1975) A Bk ) (1980) . (R 1) (1961) . (i
BB (RRIER) ) (1945) (GEBERCEGCERAET )L (1962) (HEHRE(BEH
LRRAUN ) %) (1935) L (3B 3 CHAABRILRE ) 1) (1934 1970) (B2 (1980) L H
FAEMRBIEE) (1949) (MRFR/3:) (1960) (o A EFAER) (1957) (AL 1@kE
5)(1936) (A3 AT @ T H i) (1981) (A B AT @ i) (1972) (4> 3% 3358 #L ) i3 )
(1967) (B ZT 215 (1975) (RATH (FBW &) ) (1977) (R 5 A 4iE)
(1906 1965) . (FibRiE) (1938) ( TLMIFF R ER) RIBIER: (1974 1976) F(E L)
(1959) U9 SRAEHTH R SOEIE A (I8 e & 1R 1:) (1987) L GEBE 3@ 15 ) (1988) (45 %
WEED (1952,1996) (G TFREHLE) (1997) FOAAE) (1998) %%, (HRFREEY
BIEBESE , X RCSCE N E B S8k, ERA AR S AR P i s LU
Rz ARG 7 A BT 4T, T BLL B FE LU R AIB b, B 5| A BRI, TR A R ik
i3, WRALEH BRI R

SR, BIUT AR RREREN, 58 250, EERMEFEL, £ER
R—MEENLAENE, RIAEFEREN T ERE, E—EHAT, A8
), BE T — AN RBUTAHER, Fit, —NE B FH, 7T LUE R FFRE T LT
FRAUEK

2. B FEE

FEREEMUTAES, R B R RS R — MR B S A 2 1)
B, BT A — AR B RS B, e AR EXENRE S, LEEE 1
HH . W, B RAT VR AR M SRR R, TR B e R AR
“EBSCHYAE . (BR, FE—AERAP, IR R R A M 7 AR R ST 7 X
—AELMERARSEURBEEENNE, fHEXERETEBK(W.0.].
Holmes) ZEHE A K (E@BIE) P HIF B, MEANN “1T 00" BT AR H e , 15
B B H LR s B A AR AN, X P B AR R+ AN RMAEX
F SRR PR, ()

PL g U0 AT A 0], 12 B PR i ) R, . IR R 75 T LA At 3126 1Y
SRS AN RS k. MBREIAE, EE SR T RS LU

(9) £ C.D. Baker Tort ‘Table of Statutes’ .

(10] W.O.].Holmes The common Law pp123—124; #35| H M. A. Franklin & R.L. Rabin Tort and Alterna-
tives the Foundation Press, Inc. 1992 pp55—56.

(11) “FR"BERBIUTHET -FHHIINEER, REAT LRAAEERIEMARRBZERY
R ERSETEREANRE , ERRERD , SRENHERTRL, REZ R ETHEN TRERTE
FENTE, AR EE ER ANTERE",



* @ 5

SRS RIBEAER, FR At R R AR R B, B A TR E Ve A B ST A R T
757 M E NGRS, AT BT R B AL k. FKE 1877 4£ Metropolitan Rail-
way Co. v. Jackson BHIL, “VEH BEU6AT R, RIEIESE , BT L & R H: 0 H 254 o
5, XPE, BLC AL T PR E SR , WX (R E R AN itk
‘ RLIZBE R sk, U2

P AERENP, LB ERRIE R ENRE”, B, g R R TS HH
R R R S g 2 RE X S . MERREH X440, 1w T 224k,
AREGREHE . FEw H e RO LM ", B, SRR BT B BERE,
BT E , A IEWE” ) MY, B B E T Al aE, S —, sl
RENES REREBCAELMERR? B2, ZEEERE L ATEEITR? 8=, 258
A HENIERFARHEIRE, LEWEEAEAIEN? MEETHE RSN
REBEN, AL ER " RL R AR HE , (14)

AEITE AR, (HRA — S RATE , FERE BT R , R ERU—ER
e B 45t DR , T B DU L — Rl A Y B4y R BREY , AT AR I T %,
MEFPR X Lo, SR B R SRS & A ¥ RN 5.

3. T A W TEE BTG 5 AR ATE ST

B EHRIUTER BENRERZ — BB — B, BEILA— IR
MSRHRE BRI RATT AR R B R MR , X 538 A AT 3 S b s N
R, W EEAT AR RMAA S AT B EEESEUEAE X, TR, e
BUT AL LR A FEAEET ER AT R EZ b, WA ST EE N
HERZH MRFAT Z AR EERMELTENERARY b, EREMNIThE
B, ANERHEX ERAPINERE, FRBTXMNERE, BT I E— R %E
EERRRREEENAREOEEEN —MEEEI T, BA—AHE, BT E
AR B DR AR SEBR B R B, T AR BB A3 200 R B 2 B H AT Sk i 5
B, BAREMIUL E R ERNB G kS B AR ERE L T 84847 Ll
SCER U5), (B R BATI = , R RAUT R E R BARR A6, R SE%
AREEBIR, AR BPI&RA,

BRI U9 WREUT A, B R T A, MEEF — i, X MR A
AR RO A B S R i AR TE AR A ST, T AR $E S A R 2 [ A RN ST L =7 RO T AN

(12) Metropolitan Railway Co. v. Jackson(1877)3 App.Cas. 193; 37 .1. 679

(13) AEWERABRERAPHEFERO—FMIAE & R85 I 0 R84 a5 & 244
FHRR R R B F A28 MR E IR .

(14) J.G.M. Tyas Law of Torts ppl36, ppl44—145.

(15) D.B. Dobbs Torts and Compensation(2nd editon) West Publishing Co. 1993 pp846—849.

[(16) “BI"RERENITHEF—FESLHEUTIER, RESE6 ABEL 5B, AABER T
WAABRERAE, O ABFERBE", GBEABIERRHE", KISR0 Nuisanse,



6 * 3

Wa” R kBT, 5 R & 0 AR , B “TERFIRFT E B 5L
FT—MEERH N (the man on the clapham omnibus) #IARHE , B BEE M XM
BB SR R e, “HEREHINE— D& BN, B RRE, WA R
BHE. XFMnE“HEER T MNARN—FXE, EML TREMANITANDTANFEZ
Hb7 08), EAHRERG P, BEREFWRER M EEYE BEMLEER R
RFBEHA T "RBNEHBERE? XMRERE T+ AN B8 KRR Bk
R ORI, — BT A EEEEE S AP LSRN — AR S XA Aths
PR U, iR — A BUSLE iR, (0]

FKEEIUT ARSI BERS  AUEVE S Salmond B Law of Torts, ) 90
SEREM, HBITACS R 19, ERABEE, 5 HRLE TN 4% Hepple &
Matthews ffJ Tort: Cases & Materials , XM HPEIEEN S, XB LB IEERAS ., B
R BN X BRI A T 12 B — AR F B, B R P EIEE Y TERE
TAERAER R . NEE L, XEEMEDFE WM TILN A ENSSESEE:
B FiatE, A HARBTER 2001 4, RAH BTN HERRIEE MR, M7r B
BRI, SR T IEEREERIT RN B AR, ERRE R ERNEHE
16, VEEH N 7 BRI AE Bl T BUAER “BURE RN s iR BRI AR A ) 158
FESLHANTE TH R “AFHAR St B BB AT Mk RS, $
ZLXEHSGEA A, REAEAUT AR AU R, MR E
FBRSIEAES AT R RE AL, 76 B3 00 N 8 i o5, R
HIES AR AB), 50E AR ) F R EH X SN, =, %EA R
KE VEEW LT REBAUTHRIBOUERE . WX IR 5%, A 18R T L
HEFIHIER A SRR T AN TS X, He] DU PIEB S E AT vk 315
] 0% & SR — g,

XA B ) L, RATV IR B R E AT MR EENE, X FR
TITHEEEZERNBRRUTIESEH B, A, BIEHNE, XMW P E R4k
BB , ERRNN 2 EPFR RERAUT hE , RITER %3 — Hbg ik , BEIR
WRE AT AR AE , PSR E AT MEN EEH ], BHmt, #4014
AU HEWRSEERITAEMEN, A ERS T R SmikeEy s,

#hEH
2003 FE FhEXEF

(17) Walter v. Selfe(1851)20L.]. Ch.443

(18) Glasgow Corporation v. Muir(1943)A.C. 448; (1943)2 All e.r. 44

[19) Drummund-Jackson v. British Medical Association(1970)1 W.L.R. 688; (1970)1 All E.R. 1094
[20) L.A.J. Armour & G.H. Samuel Case in Tort Macdonald and Evens 1979 Preface.



PREFACE

Since the fourth edition, civil procedure in England and Wales has undergone a
massive change with the implementation of the Woolf Reforms in the form of the
Civil Procedure Rules. One effect of this is that persons formerly known as plaintiffs
are now known as claimants. I have changed the wording in the general text but left
the old title in the cases. For the student new to tort, plaintiff can be read as claimant.

Potentially, the most significant event since the last edition is the coming into force
of the Human Rights Act 1998. Courts now have to consider the relevant Articles of
the European Convention on Human Rights when deciding cases which involve
human rights, which many tort cases do. The Act has already had an effect in the area
of policy immunities in negligence. The impact of Article 6 (right to a fair trial) has
compelled English courts to abandon the practice of striking out cases on the ground
of blanket public policy immunity. Article 10 (freedom of speech) and Article 8 (right
to privacy) could also have an effect on the law of tort.

Liability for pure economic loss continues to develop with the advance of
assumption of responsibility, and the old distinction between liability for statements
and liability for acts has been abandoned in this edition. It will be interesting in the
future to see what effect a piece of contract legislation, the Contracts (Rights of Third
Parties) Act 1999, has in this area.

The chapter on defamation has been expanded to include a section on privacy. As
yet there is no specific protection for privacy in English tort law, but as the courts
grapple with the implications of Article 8 of the European Convention on Human
Rights it promises to be one of the most interesting areas for development.

My thanks go to my children, Emma and Matthew, for their patience; to Denise for
her moral support and to Pat Bond at Pearson Education.

Jobn Cooke
December 2000
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