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Preface

This book examines the design of public policy mechanisms and institutions in
international trade, finance, and investment treaties, to evaluate how States can
maintain compliance with their fundamental obligations under the International
Covenant on Economic, Social and Cultural Rights (ICESCR). Its central the-
sis is that beyond the usual debates on “public policy spaces” and “regulatory
freedom” in these treaty regimes, the broader interaction and reconciliation of
international economic treaty obligations with States’ ICESCR obligations also
requires specific analysis. The purposely dynamic and binding obligations of over
one hundred and sixty States under the ICESCR necessitates rethinking—not
just on the issues of treaty interpretation that dominate much of the “public
policy” literature in international economic law (IEL)—but in particular, in the
design of treaty monitoring institutions for these regimes. As States continue to
make long-term distributional choices on resource allocation and market access,
financing and debt, and investment protection as manifested in international
economic treaties, they will be pressed to ensure that such long-term choices will
not violate their fundamental obligations to respect, protect, and fulfill ICESCR
rights owed to their populations. This book approaches ICESCR compliance and
harmonization with international economic treaty obligations from the prism
of designing and interpreting international treaty texts, up to the institutional
monitoring and empirical analysis of ICESCR compliance in conjunction with
the Committee on Economic, Social, and Cultural Rights (CESCR) and the
functional interpretive communities and institutions within international trade,
finance, and investment law.

Chapter 1 (Keynes v. Hayek in IEL) discusses the underlying philosophical
problematique in modern IEL on the width and role of the State over public policy
decisions that affect resource distribution, market regulation, sovereign debt prac-
tices, and investment commitments; the extent of multilateral and plurilateral
intergovernmentalism and the role of non-State actors in international economic
governance; and the recurring arguments between governmental intervention
vis-a-vis neoclassical laissez-faire arguments in the specialized treaty regimes in
trade, finance, and investment. It is intended to show that the debate on pub-
lic policy and State regulatory freedom within these regimes manifests a fun-
damental ideological tension between Keynesian (welfare—interventionist) as
opposed to Hayekian (free market-libertarian) principles, but recognizes that
both ideologies accepted the value of social protection (albeit in different degrees)
to address income inequality. Against this thematic debate, I argue that there
are five significant policy considerations for designing ICESCR compliance in
IEL: 1) the ICESCR codified deliberate distributive choices to ameliorate, if not
eradicate, income inequality; 2) ICESCR compliance is presumptively part of the
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contemplated economic decision-making process of the State, such that States
cannot act in ways that deliberately imperil the ICESCR'’s social protection base-
line; 3) while States Parties to the ICESCR bring duties to respect, protect, and
fulfill the ICESCR in their participation in international economic institutions,
they likewise cannot invoke the ICESCR pretextually and in a self-judged manner
to avoid complying with international economic obligations; 4) it should not be
assumed 4 priori that compliance with IEL is entirely incompatible with ICESCR
compliance; and 5) in the event of a purely irreconcilable narrow treaty conflict,
then the State Party to the ICESCR must choose the policy option that best
effectuates ICESCR compliance, while internalizing the costs of non-compliance
with the IEL norm and simultaneously ensuring that those very same IEL non-
compliance costs do not also impair the State’s ultimate capacity to discharge
duties to respect, protect, and fulfill ICESCR rights.

Chapter 2 (The Role of the State under the ICESCR) then proceeds to dis-
cuss the historical rationale and evolution of the minimum core obligations and
the full spectrum of protective obligations under the ICESCR, showing that the
normative and institutional developments in the implementation of the ICESCR
(and the Optional Protocol to the ICESCR which conferred new competences on
the CESCR) can, and should, be taken into account by States as the foundation of
their public policy decisions in international economic transactions such as trade,
finance, and investment. A “reimagining” of the role of the modern State in rela-
tion to the ICESCR is critically warranted in view of the coalescence of around five
decades of State practices; the Committee’s development of broad-based monitor-
ing of State compliance with the ICESCR and information sources gained from
the repeated interactions between the Committee and non-governmental organi-
zations (NGOs) and intergovernmental organizations; the parallel adjudication
of economic, social, and cultural rights in national, regional, and international
courts; and recent methodological developments in the empirical verification of
ICESCR compliance.

Chapter 3 (The ICESCR in State Public Policy-making within the World
Trade System) analyzes how the various institutions and treaty gateways within
the world trading system interact to maintain public policies and States’ regu-
latory freedoms within international trade law. The chapter demonstrates that
ICESCR compliance can be accommodated within the interpretation of excep-
tions provisions and “public policy” provisions in the fundamental trade law trea-
ties (e.g. General Agreement on Tariffs and Trade (GATT), General Agreement
on Trade and Services (GATS), Subsidies and Countervailing Mechanisms
(SCMs), Technical Barriers to Trade, Agreement on Sanitary and Phytosanitary
Measures). It further shows how consistency with ICESCR can likewise be medi-
ated into two key processes of the world trading system—the Trade Policy Review
Mechanism (TPRM) and the Dispute Settlement Understanding (DSU). Finally,
this chapter shows that the governing bodies of the World Trade Organization
(WTO)—specifically the Ministerial Conference and the General Council—can
facilitate the authentic interpretation of trade law treaties towards consistency
and harmonization with fundamental ICESCR obligations, such as through the
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strategic use of the WTO political organs’ waiver, agenda-setting, and treaty rene-
gotiation powers.

Chapter 4 (The ICESCR in State Public Policy-making in the International
Financial System) examines States’ obligations under lending arrangements
and credit facilities with the international financial institutions (IFIs) (e.g. the
International Monetary Fund (IMF), the World Bank, the Paris Club, the
London Club, and regional development banks) and voluntary international
financial practices and instruments that advocate social responsibility, such as
the Equator Principles. The chapter also discusses the role of decisions of States
Parties to the ICESCR in IFIs’ debt surveillance practices in economic emergen-
cies, especially in regard to prescriptions such as austerity measures that directly
impact economic, social, and cultural rights. This chapter shows how States can
operationalize ICESCR obligations in the most tangibly felt international finan-
cial arrangements (such as international development financing agreements and
surveillance of sovereign debt), taking into consideration that the international
financial architecture is replete with multiple regulatory norms (agendas, stand-
ards, regulations) but lacks centralized regulators as well as rule-interpreters or
adjudicators.

In contrast to the international financial system’s highly political architecture,
Chapter 5 (The ICESCR in State Public Policy-making in the International
Investment System) proceeds to situate the ICESCR in the international invest-
ment system, which is uniquely characterized by the exponential growth of “hard
law” investment treaties with equally diverse rule-interpreters in investor—State
arbitration tribunals. The chapter discusses the diverse design of investment treaty
texts from the first to the current fourth generations of international investment
agreements (ITAs), and the extent to which States’ regulatory freedoms have
been preserved within these treaties. It shows how the ICESCR extraterritori-
ally applies to both home States of investors as well as host States, and how the
duties to “respect, protect, and fulfill” the ICESCR can be built into the foreign
investment due diligence and contracting process, the design of regulatory risk
assessments, ITA provisions on State regulatory freedoms and public policies, and
compensation valuation methods in investor—State dispute settlement.

The Conclusion (Beyond Keynes v. Hayek: Social Protection and the Rejection
of Inequality in the ICESCR as the Normative Foundation for States’ Economic
Decisions) points out the possibilities and limitations in using the ICESCR to
substantiate and further public policy-making in IEL, and anticipates future
research areas delving more deeply into issues of State attribution, international
regulation, and empirical verification of ICESCR and IEL compliance.
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