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PREFACE

As a professor in a small liberal arts college,
I am motivated by two major reasons for writing this
textbook. The first is to have a book on international
law that discusses the theoretical, cultural and polit-
ical aspects of the law as well as the various rules
of international law. This approach seems especially
appropriate for undergraduates who are studving inter-
national law as a part of their general educational
development. It is also critical to one's under-
standing of the law that he have some understanding of
the cultural and theoretical elements, and that he can
grasp the dynamics between law and politics.

The second reason for writing this book is to
have one that retains the basic substance of inter-
national law but is more concise than the usual case-
book and treatise on international law. A relatively
concise textbook not only fits well with the attention
span of undergraduates but allows room for class proj-
ects such as case briefings, hypothetical problems and
short research papers. It is also appropriate for
courses that may wish to include other topics along
with international law such as a course in internation-
al law and international organizationms.

However well I have achieved my goals is due to
the help of numerous persons and organizations. I am
indebted to the vast amount of scholarly efforts that
have gone into producing a body of knowledge that
promotes the understanding and the development of inter-
national law. No one can write a book such as this
without the help of scholars who laboriously put
together the collections of cases and documents, the
publishers of international law journals, the writers
of monographs that comprehensively place the many bits
and pieces of law on a single topic at our disposal,
and the authors of casebooks who, in a single volume,
provide us with a quick and often thorough introduction
to the major writings, cases and documents of the broad
span of international law.

I have been fortunate to find helpful people and
good resources in the Stetson University and University
of Florida libraries. The library of the American
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Society of International Law in Washington D. C. pro-
vided me with solitude, kindly assistance, and an
abundance of materials.

Stetson University has provided me with two
grants and one sabbatical making it possible to break
away from regular teaching requirements and concentrate
on research. My Chairman, Wayne Bailey, has consistent-
ly encouraged and supported me in this project in
numerous ways.

I can never be appreciative enough of the time
and effort given by colleagues who tediously went over
the manuscript in an attempt to help me avoid errors
I seem so insistent upon making. John Hague and Michael
Raymond of Stetson University were kind enough to make
suggestions as to the mechanics and style of writing.
Margaret Bates of New College (University of South
Florida) pointed me in some helpful directions. Burns
Weston gave me the first thorough critical review of the
manuscript which left me humbled and aware of the work
yet to be done. Wesley Gould's detailed analysis of
the manuscript sent me back into the libraries and
caused the rethinking of numerous ideas. What was
particularly remarkable about the assistance from
Professors Weston and Gould is that neither of these
gentlemen knew me, yet they took the time to comment
in a detailed fashion on several hundred pages of
manuscript from someone brash enough to ask them for
this professional courtesy.

Of course no manuscript eventually emerges without
the efforts of typists who often do more than simply
type the words. Hence my thanks to Ida Tatum who
typed the first draft and Chela Wood who typed the
final manuscript. They are probably happier than I
that this project has come to an end.

I would be remiss in not acknowledging the
clarity of ideas that comes from having to struggle to
answer the probing questions of students. I'm sure
they will cause me to rethink or figure out how better
to express some of the thoughts in the text which I
feel so confident about now.

Finally, I want to thank the University Press
of America for making this publication possible. The
scholars who established this press have performed
a service of great value to the academic community.
It allows the scholar to move his ideas into print,
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and it provides the academic world with many publica-
tions that the profit-oriented publishers may not feel
would sell at the moment.

Of course, there is a caveat to all of the above.
Despite the efforts of so many people, I am sure I
have persisted in making errors. These I must take
full responsibility for, since I will have managed to
make them despite all the help provided to me.
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CHAPTER I

INTRODUCTION

The object of this book is to indicate the sub-
stance of international law and the interaction between
law and politics. The skepticism levied at internation-
al law is unwarranted and a result of inadequate under-
standing of the dimensions of international law.
International law is not only effective in international
relationships but critical to our present and future
satisfaction of basic values. To find physical and
economic security in a time when over $500 billion
is spent on arms around the world, when nuclear holo-
caust possibilities lurk behind international conflicts,
and when nations import up to 90% of some of their
critical items for their economy, requires attention to
world peace and order techniques, including the estab-
lishment of rules for individual and state behavior.

To study law in general is to study values and
processes involved in establishing norms for behavior
so that we may create an orderly society and achieve
certain values. To study international law is to
focus on the international realm and world order. The
development of world order constitutes a key feature
of our historical period. The needs of nation-state
systems are pointing towards more orderly relations,
more predictability in international behavior, and more
cooperation in utilizing world resources and deriving
benefits from international elements.

The world citizen, which we all are now by the
nature of the times, despite the failure of many to
realize this, needs to understand the establishment of
international norms of behavior for the same reason it
is essential to understand the domestic norms--to seek
control over our lives. It is essential to the devel-
opment of international order that we understand the
establishment of international norms of behavior. At
some points people will need to move beyond strict
national sovereignty perspectives, develop an awareness
that "general welfare" needs transcend boundaries, and
begin thinking of national interest as necessitating
world institutional developments., National interest
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requires today the growth of international decis@onal
authorities and controls and an international concern
for peoples wherever they may live.

The development of international institutions
needs the growth of an international orientation to
political life. Contemporary political thought on
political systems, national or international, empha-
sizes the necessity for cultural support for any
particular system to operate. The values held by a
people, their view of politics and reality, and their
acquiescence in certain ideas determine the possibil-
ities of these ideas becoming practice. For example,
if the people of a country hold few attitudes we could
identify as democratic, it is difficult to establish
a democratic political system. Individual and group
psychology is a vital part of international relations.
Intensity of insecurity, fear of foreign power
(xenophobia), acceptance of international institutions,
emphasis on legal solutions, motivation by political
opportunism, and other political attitudes affect the
type of international system possible. For the devel-
opment of a world order some values need to be altered
and new ones accepted. McDougal and Feliciano in their
massive work on minimum world order argue:

The task of highest priority . . . for every one
genuinely committed to the goal values of a world
public order of human dignity, accordingly, appears
to be that of creating in all peoples of the world
the perspectives necessary both to their realistic
understanding of the common interest in minimum
order and their acceptance and initiation of the
detailed measures in'a sanctioning process appro-
priately designed to secure such interest.

(McDougal and Feliciano, 1961: 376.)

Wagar, Falk and other researchers into world order pos-
sibilities argue for at least creating the "climate of
expectations” which will lead to a receptivity for
cosmopolitan ideas and leaders for a world order.

Socialization of political values on the domestic
level has undergone a considerable amount of study while
the study of inculcating international values and the
development of acceptance of international norms among
peoples is still neglected. To pay little attention to
this factor is to allow for ideas to become norms and
explanations of reality when, in fact, they should not.
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For example, for the last several decades the prevail-
ing idea in international relations has been that inter-
national relations consists basically of a balance of
power. If this idea remains unchallenged or unguali-
fied, it will persist as our picture of reality; and
efforts by decision-makers to act in a seemingly
contrary way, such as urging fuller acceptance of the
compulsory jurisdiction of the International Court of
Justice, will meet public opposition. The image or
reality in the public’s mind needs to be altered. The
enlightenment of the students to the possibilities and
nature of international law and the alternatives within
international behavior could enrich the image of reality
and provide fertile ground for flexible political
action., A decision-maker can then propose actions
moving toward increased commitment to world legal order
with the support of the public.

In international relations there is the possibil-
ity of what Harold Lasswell described as the "crowd
response" where individuals are pushed toward a group
response and individual, critical judgment is set aside.
(Lasswell, 1968: 666.) The intent of this book is to
help students develop a critical understanding of
international law--its rules, processes, successes and
failures--so that they will have a critical, multi-
dimensional image of international law and avoid
becoming simply faces in the crowd.

Structure of Book

This book seeks to provide an integrated picture
of international law by discussing items such as his-
torical perspective, cultural concerns, connections
between law and politics, and questions of the effec-
tiveness of international law, as well as providing an
introduction into the major areas of international law.
Time is spent on defining international law and discuss-
ing theoretical approaches to international law in
order to engage the mind in some of the deeper concerns.
Such theoretical readings generally are not warmly
received by students due to the higher level of abstrac-
tion than one finds in simply describing the contents
of a case or document. Yet, here are the basic direc-
tions for the intellectual enterprise which lead one to
study certain items and arrive at certain conclusions.
The significance of an interest in theoretical ap-




proaches is expressed well by Hans Linde in pointing
out how one's orientation directs the questioning,
research efforts, and conclusions of scholars:

If one sees the decisions of national leaders
as a function of the national political process,
one's target is likely to be the input of legal
considerations within the institutions of the
process, through strengthened legal offices, parlia-
mentary committees, professional and citizens'
associations, and the like. If one sees law as
datum of social psychology and of acculturization,
the target will expand to encompass the perceptions
and values of the national society, or at least its
elites. Conventional positivists may concentrate
on the need for more, clearer, and better rules of
international law, while others will go further
and see the only hope for genuine 'law' in stronger
international institutions to administer and
'enforce' those rules. Political decisions studies
like Ehrlich's tend to see law operate as a predic-
tion of the reaction of other governments in or
outside international forums; this focus suggests
that governments should be more ready to state and
communicate their reactions to one another's
contemplated actions with explicit and careful
attention to legal premisses. Systems analysts add
that the premisses communicated should be chosen
for their systemic implications in an international
regime of reciprocity, not just for the immediate
situation. (Linde, "Comment," in Ehrlich, 1974:
156-157.)

An attempt is made throughout the book, especially
in discussing the law's effectiveness, to understand
the limitations of international law as well as what it
can do. Students of international law must come to
grips with its problems as well as its effective rules.
Basic concepts such as national interest and national
sovereignty must be enjoined and their relationships
to international law understood. One needs to deal with
how international law is supported by balance of power
political interests as well as sometimes being thwarted
by such considerations. One needs to learn why nations
obey treaties and also the fact that treaties are some-
times violated while nations twist legal words like
advocates who are prepared to argue any side of a given
issue. The lawful behavior of nations in a multitude
of international activities needs to be studied, but



a leap cannot be made from observing lawful behavior in
international economics or a highly technical area such
as aircraft safety rules to expectations of similar
order in the use of military force.

A Guide for Student Research

The length of this book is such as to provide a
substantial survey of international law but leave time
for students to participate in various research
projects. Students and professors should be able to
use this text as an effective tool into an understanding
of international law and a take-off into further ex-
ploration. The basic understanding of ideas and in-
formation is in the text itself. If the reader will
carefully use the bibliographical notes at the end of
each chapter and the various bibliographical sections,
he can quickly launch himself into a deeper study of
a particular topic. For example, should one wish to
go beyond the text material in researching the law of
the territorial sea, he can quickly build up a set of
basic references in the following manner. First, note
any references used in the chapter to guide one to
specific articles and books. Second, the biblio-
graphical note at the end of the chapter gives some
selected sources on the law of the sea. Third, the
bibliography of casebooks give a choice of major texts
providing excerpts from cases, documents, and, some-
times, books and articles on the territorial sea.
Fourth, the bibliographical section on documents pro-
vides information on basic documents such as the 1982
Convention on the Law of the Sea that should be perused,

The reality often is that a student has limited
time and in most schools limited resources. Thus, it
seems useful to provide a basic research strategy which
will allow the student to move quickly to some basic
materials most likely to be available.

1. The first step is to peruse this text in the
manner indicated above in order to establish an initial
understanding of the topic and an initial list of cases
documents, articles, and books.

2. The second step is to go to one or two of the
larger texts that have compiled cases and materials on
international law. Bishop (1971); Leech, Oliver and
Sweeny (1973); Steiner and Vagts (1976), Weston, Falk,
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D'Amato (1980), and Henkin, Pugh, Schachter, Smit (1980)
are more recent books of this nature. Von Glahn's
survey text (198l) is also excellent to begin one's
research. Other books are listed in the bibliography.
In this manner, one can expand his introduction to the
topic beyond this book's information and pick out some
of the key cases and documents not mentioned here, as
well as checking footnote sources for relevant articles
and books. The casebooks provide excerpts of cases and
documents that are often located in sources not avail-
able to students at small schools or, given the press
of time, these excerpts save digging out the particular
decisions and documents and reading them in their en-
tirety.

3. Third, one can go to the Digest of Interna-
tional Law dealing with United States law, which is
probably available in any government documents section
of a library and orients one thoroughly and quickly

to the United States' perspective as well as many of
the issues involved.

4. The American Journal of International Law
should be explored next. This 15 a major international-
ly respected publication found in most libraries. A
glance at the indexes found in the last issues for each
year will reveal not only articles but excerpts of
court cases, documents and United States government
pronouncements on various topics. (The AJIL is also one
of the journals indexed in the Social Science Index,

a general reference work for periodicals.) The use of
the AJIL provides more specialized treatment of topics
than is available in the general textbooks and allows
one to update information using the most recent cases
and events. Since lower court decisions are seldom
available to schools without a law school, the AJIL is
a good source of summarized information on such deci-
sions.

5. The fifth step in the research strategy is to
search the indexes of International Legal Materials,
Its indexes will lead one to full texts of documents
and cases which would be hard to get hold of otherwise.
This is especially good for items such as United Nations
resolutions, treaties to which the United States is not
a party, and lower court decisions. It also lists
recent ratifications of various treaties, especially
those to which the United States is a party.

6. 1If the topic requires reading some Supreme
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