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Foreword

[ regard it as being extraordinary that so little attention has been given to the
issues that arise from the manner in which the judges of international courts and
tribunals are appointed. The task is obviously more complex and difficult than
appointing judges to domestic courts.

Just as the state of the rule of law is of critical importance to the wellbeing of a
nation, so in the world today is the health of the international rule of law critical
to the wellbeing of the global society in which we live. Both nationally and inter-
nationally the quality of the rule of law is in turn dependent upon the quality of
the judiciary who have the responsibility of upholding the rule of law. Yet very lit-
tle attention has been given by academics or others as to how international judges
are nominated and appointed, though this obviously would have an immense
influence on the quality of the decisions of the courts and tribunals to which they
are appointed.

Before my retirement as Lord Chief Justice, I had been intimately involved
with the appointment system in England and Wales for over 10 years and had
been a party to the negotiations which resulted in the new appointment system
for that jurisdiction which was enacted in the Constitutional Reform Act of
2005. This experience gave me a shrewd idea of how difficult it must be to devise
a system for appointments to an international court. But I have had no direct
experience of a process of that nature. I was, however, aware that the process
could be highly political and even demeaning to those applying for an appoint-
ment. Wanting to learn more about the process, I was naturally delighted when
Professor Philippe Sands, QC and Professor Kate Malleson approached me to
chair an Advisory Committee they were setting up in conjunction with the
research project into the ‘Process and Legitimacy in the Nomination, Election
and Appointment of International Judges’. The project is now complete and has
resulted in the work to which this Foreword relates. I have no doubt the project
has produced results which are of very great value and I congratulate the Arts and
Humanities Research Council on having the insight to recognize that the project
deserved the funding which they provided, without which the project could not
have gone ahead.

While not ignoring the general picture, Professor Malleson and Professor
Sands, with Ruth Mackenzie and Penny Martin, have wisely concentrated on
two of the most significant international courts, the International Court of
Justice (IC]) and the International Criminal Court (ICC). This enabled the
research to provide a detailed account of the manner in which appointments are
made to what are probably the two most important international courts. The
examination of the process in relation to these two courts demonstrates that
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the process of nomination and appointment leaves ample scope for reform and
improvement. Even where the judge appointed is of the required calibre, the
process by which the appointment takes place can undermine the credibility of
the appointment and the authority and integrity of the tribunal.

What is true of the IC] and ICC is almost certainly true of most, if not all,
other international judicial bodies. Wisely, this highly authoritative team have not
sought to produce a blueprint as to the nature of the reforms which are needed.
They acknowledge that this is not a situation where one size fits all. However,
what they have done is to provide the information which is needed to enable the
process of reform to take place. Their description of this process makes apparent
shortcomings which can only be described as obvious.

Attention has to be given to the problems that inevitably occur because of
the need to ensure adequate representation of the widely different interests that
properly have to be reflected in the judiciary appointed to an international court.
Merit alone cannot be the sole criteria for appointment. Allowances have to be
made for the widely different character of the countries that are subject to the
jurisdiction of the international courts. However, in making those allowances
a proper balance must be maintained between the need to accommodate the
different characteristics of the countries subject to the jurisdiction and the need
to create an appointment process and a judiciary which will command respect
among those that are subject to the jurisdiction of the international court. The
legitimacy of the court will be damaged or even destroyed if it is perceived that
the court’s membership is largely the product of political bargaining between the
states which are subject to the jurisdiction of the court.

I hope their report will therefore be a catalyst for reform and that it will pro-
vide a base for further research. The report, together with its helpful appendices
needs to be carefully considered by anyone involved or interested in justice at the
international level. T very much hope thatthe past neglect of the subject will be
alleviated by the report’s clear account of the situation. The team will earn the
gratitude of all those who read its report. It is non-doctrinaire, practical and real-
istic. It is all the more powerful because of its moderation.

The Rt Hon the Lord Woolf
17 December 2009



Series Editor’s Preface

In contrast to the extensive literature about national judicial selection processes,
particularly in North America and Europe, the selection and nomination of
international judges has received minimal attention beyond the narrow group of
legal scholars, officials, and judges who are directly involved in those processes.
This is surprising, given the growing role that international courts play in inter-
national law and relations, and considering the impact of international decisions
on domestic legal practice. The fact is that our international judiciary remains the
least studied or understood branch of international governance.!

This book fills an important gap in the literature, taking the reader to the very
heart of the decision-making processes, at all stages. Insiders will find much
material that is familiar and some which is controversial. Outsiders will find it
instructive, illuminating and often surprising. The preparation of this book has
been a massive undertaking, involving large numbers of people over several years.
Its findings are based on more than 100 interviews with a wide range of players
and key actors in the system. It is their voice, more than that of the authors, that
comes through.

‘This rich and sensitive material is treated in a sober and balanced way. To gain
depth, the authors have privileged a narrow focus, addressing two major inter-
national courts: the International Court of Justice (IC]) and the International
Criminal Court (ICC). Yet, the research has not unearthed the obvious. While
on a number of issues there is a degree of consensus amongst those interviewed,
in other areas, there are sharp divergences, both in terms of factual understand-
ings about the way judicial selection processes currently work and the manner in
which they ought to work. Such divergences indicate a troubling lack of transpar-
ency and the absence of common or minimum standards in the process. This is
the crux of the matter.

The authors are careful not to overstate the dangers of political influences on
the international judicial selection process. Indeed, few are more overtly politi-
cal than the process of nomination of the judges of the US Supreme Court, and
yet, no one can dispute that it has produced many excellent justices. It is not the
presence of politics per se in the international judicial process that is a cause of
concern. Rather, it is the endemic and almost total absence of public scrutiny
or political accountability that raises alarm bells. The combination of politics
and lack of public scrutiny is a toxic mix that threatens the long-term stability,

! For a previous study in this series of the internarional judiciary, see D. Terris, C.P.R. Romano,
and L. Swigart, The International Judge: An Introduction to the Men and Women who Decide the
World s Cases, International Courts and Tribunals Series (Oxford University Press, 2007) in the
US University Press of New England, 2007.
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effectiveness, and credibility of international courts. It dims prospects for select-
ing the very best judges for the international courts. That in turn threatens to
undermine legitimacy.

Normatively, the authors are careful not to advocate a one-size-fits-all
approach to judicial selection. There is considerable scope for a diversity of mod-
els at the international level as much as there is between national systems or, as in
the case of the US, within a nation itself. The systems for selecting judges of the
ICJ and ICC are the product of the particular time and context in which the two
courts were created. Also, while certain international courts, like the IC], have
proven impervious to significant reform, it is the newest courts where changes
are most likely. Far from advocating unlikely radical reform, the authors seek
greater transparency as a means to tempering overt or crude politicization of the
process. They lament the fact that the election systems for two key international
courts, the IC] and ICC, have become part of the broader landscape of interna-
tional elections, without due regard to the special, judicial nature of the vacan-
cies they need to fill.

The fact that judicial elections are part of the wider international governance
structure should not mean that selection, nomination and election processes have
to be shrouded in mystery, or applied in a way that results in talented outsid-
ers having no realistic prospect of being nominated. If international courts are
to become permanent and meaningful fixtures of the international governance
structure, international judges must be able to command widespread respect and
authority, including before their peers in national courts. Getting the selection
process right should be a central objective of international decision-making,

Cesare P.R. Romano
January 2010,
Santa Monica, CA
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INTERNATIONAL COURTS AND TRIBUNALS SERIES

A distinctive feature of modern international society is the increase in the
number of international judicial bodies and dispute settlement and imple-
mentation control bodies; in their case loads; and in the range and impor-
tance Of the issues tha[ (hEy arc Ca“ed upon o address. ThCSC Factofs TCHCC[
a new state in the delivery of international justice. The International Courts
and Tribunals series has been established to encourage the publication of
independent and scholarly works which address, in critical and analytical
fashion, the legal and policy aspects of the functioning of international
courts and tribunals, including the institutional, substantive, and proce-
dural aspects.
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Introduction

The international judiciary is probably the least well-known branch of
international governance. International courts and tribunals are required to
decide upon an increasingly wide range of issues of global importance—from
the environment to human rights, from trade and other economic obligations
to national border disputes—yet public knowledge of these judicial decision-
makers is limited. Even less familiar is the process by which international judges
are appointed.! This lack of public awareness of international judicial selection
processes is mirrored by an almost complete absence of academic research on
the subject. In contrast to the extensive literature in many national jurisdic-
tions, particularly in North America and Europe, the international selection and
appointment processes have attracted almost no attention outside a narrow circle
of lawyers, officials and judges who are directly involved,? raising profound issues
as to the legitimacy and likely effectiveness of the international courts.

Given the expansion in the number and role of the international courts and
tribunals, this widespread lack of knowledge should be of concern to anyone
interested in the future of international law and rules-based global dispute resolu-
tion. Without meaningful public awareness of, and involvement in, the framing
and assessment of the qualities of the men and women who sit on these courts,
doubts are more likely to arise as to whether we are selecting the best judges for
this increasingly important work. Moreover, even if the judges selected are unim-
peachable in terms of their personal qualities, the legitimacy of the international
courts is inevitably undermined if there is no minimum level of public knowl-
edge of the process of selection. The importance of the relationship between the
processes of judicial selection and the success of the international courts has been
highlighted by the human rights group, Interights:

“The process for appointment of judges to these judicial bodies ensuring judicial indepen-
dence and diverse representation by candidates of the highest merit will be instrumental
in determining the future success and legitimacy of these important institutions.?

' D. Terris, C. P. R. Romano, and L. Swigart, 7he International Judge: An Introduction to the
Men and Women Who Decide the World s Cases. International Courts and Tribunals Series (Oxford:
Oxford University Press, 2007).

2 M. Wood, “The Selection of Candidates for Internarional Judicial Ofhce: Recent Pracrice’ in
T. M. Ndiaye and R. Wolfrum (eds), Law of the Sea, Environmental Law and Settlement of Disputes:
Liber Amicorum Judge Thomas A. Mensah (The Hague: Martinus Nijhoff Publishers, 2007) 358;
D. Terris, C. P. R. Romano, and L. Swigart, The International Judge: An Introduction to the Men and
Women Who Decide the World's Cases, op. cit.

* J. Limbach etal, Judicial Independence: Law and Practice of Appointments to the European Court
of Human Rights (London: INTERIGHTS, May 2003) 7.



2 Introduction

The process by which judges are chosen for the international courts generally
comprises two distinct phases: (1) the nomination of candidates by states (or
in the case of the International Court of Justice, by a state’s Permanent Court
of Arbitration national group); and (2) the election of judges by intergovern-
mental political bodies from amongst the candidates nominated. Governing
instruments of international courts typically establish criteria to be fulfilled by
individual judges, as well as criteria regarding the composition of the bench as
a whole (eg geographic representation). However, it is not clear how these criteria
are monitored or applied in practice, at either the nomination or election stage.
While some mechanisms to review international judicial nominations against
objective criteria have been envisaged (such as the Advisory Committee provided
for in the Rome Statute of the International Criminal Court), they have rarely
been used in practice. Similarly, the use of newer judicial selection models, such as
appointments commissions, is rare in the context of international courts, although
such a development has occurred in relation to the Caribbean Court of Justice.

The limited, largely anecdotal evidence that exists about the way judges are
appointed to international courts rarely raises serious concerns about the integrity
and ability of the judges who are appointed. What is less clear is whether able and
independent judges have been appointed because of, or in spite of, the selection
processes through which the appointments take place. Research by Erik Voeten on
the decision-making of national governments in relation to international judicial
appointments has identified a range of motivations for the selection of different can-
didates: ‘Governments are neither simply picking the best qualified candidate nor
are they singularly obsessed with limiting sovereignty costs, although both motiva-
tions are sometimes important.”® Voeten’s research highlights the importance of
other factors, such as the desire on the part of states to signal a credible commitment
to the international legal order and the role of political patronage. Similarly, Karen
J. Alter’s work in the 1990s on the European Court of Justice found that national
nominations to the Court were governed by a variety of political considerations
‘including party affiliation and political connections’? It is this political element
in the system which has more recently attracted the attention of judges, practition-
ers and academics who are familiar with the international selection processes. A
key criticism concerns the potentially distorting effects that political influence can
have on the goal of selecting meritorious and independent candidates. In 2007, for
example, Senator Miriam Defensor Santiago, the candidate of the Philippines for
the International Court of Justice, gave this assessment of the relative importance
of merit and politics in the election process to the court:

I will be representing not myself but a developing country. Generally, in this interna-
tional voting, it is the candidates of developed countries who are certain of victory.

* E. Voeten, ‘The Politics of International Judicial Appointments, Chicago Journal of
International Law 9(2) (Winter 2009) 389.

5 K. Alter, “‘Who are the “Masters of the Treaty”?: European Governments and the European
Court of Justice” International Organization 52(1) (1998) 121.



