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The Gender of Constitutional Jurisprudence

To explain how constitutions shape and are shaped by women’s lives,
the contributors to this volume examine constitutional cases pertaining
to women in twelve countries. Analyzing jurisprudence about repro-
ductive, sexual, familial, socioeconomic, and democratic rights, they
focus constructively on women’s claims to equality, asking who makes
these claims, what constitutional rights inform them, how they have
evolved, what arguments work in defending them, and how they relate
to other national issues. Their findings reveal significant similarities in
outcomes and in reasoning about women’s constitutional rights in these
twelve countries, challenging the tradition of distinguishing constitu-
tional jurisprudence depending on whether the country has a written or
unwritten constitution, subscribes to civil or common law, is a federal
or unitary state, limits constitutional adjudication to the public rather
than also including the private domain, accords international norms
binding or subject to incorporation force, or relies on a specialized or
general court to adjudicate constitutional matters.

Beverley Baines is Associate Professor in the Faculty of Law at Queen’s
University, Kingston, Ontario, Canada, where she originated the Law
Gender Equality and Feminist Jurisprudence courses. Her research in-
terests include issues in constitutional law, feminist legal theory, anti-
discrimination law, multiculturalism, and equality rights. She has con-
tributed chapters to Conversation among Friends — Entre Amies: Women
and Constitutional Reform, Changing Patterns: Women in Canada, and
Women and the Constitution, and she has written articles for major
Canadian and international journals.

Ruth Rubio-Marin is Associate Professor of Constitutional Law at the
University of Seville, Spain. She is author of Immigration as a Democratic
Challenge: Citizenship and Inclusion in Germany and the United States and
of articles on language rights, nationality, immigration, and gender in
law. She has taught at several North American academic institutions,
including Princeton University and Columbia Law School, and is cur-
rently a member of the Hauser Global Law School Program at New
York University.
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Introduction

Toward a Feminist Constitutional Agenda

Beverley Baines and Ruth Rubio-Marin

Women around the world increasingly resort to constitutional litigation to
resolve controversies involving gender issues. This litigation has involved
claims for political participation, freedom from discrimination and violence,
sexual and reproductive rights, employment and civic rights, matrimonial
and familial autonomy, as well as other social and economic rights. For
the most part, constitutional law scholars have analyzed this jurisprudence
doctrinally, confining their research mainly to individual flashpoint issues
such as abortion or affirmative action. Such studies are usually framed by
national boundaries; and, when comparative, their reach is often limited to a
small number of countries sharing the same legal tradition. This explains the
need for a feminist analysis of constitutional jurisprudence in which gender
becomes the focal point and for a broader comparative constitutional law
approach that encompasses both of the world’s major legal traditions. Those
are the focal points of this book.

Not long ago a feminist constitutional law scholar asked: “Can consti-
tutions be for women too”?' Cognizant of the dangers of overgeneralizing
about women’s experiences and concerns, she was cautious about respond-
ing affirmatively. Nevertheless, her message was clear. Although women may
be un-, or under-, represented among the ranks of those who draft domestic
constitutions, we are not entirely without constitutional agency. Whether
constitutional language adverts or not to women, we still advance claims
for constitutional rights. And, despite legal theory’s conventional assump-
tions about defining constitutionalism as “the relationship among a constitu-
tion’s authority, its identity, and possible methodologies of interpretation,”*

' Donna Greschner, “Can Constitutions Be for Women Too?,” in Dawn Currie and B.
MacLean, eds., The Administration of Justice (Saskatoon: University of Saskatchewan Social
Research Unit, 1986) 20.

* Larry Alexander, ed., Constitutionalism: Philosophical Foundations (Cambridge: Cambridge
University Press, 1998) 1.



2 Beverley Baines and Ruth Rubio-Marin

feminist theorists have not hesitated to conceptualize it more contextually,
as illustrated by the feminist philosopher who concluded “the constitu-
tion we have depends upon the constitution we make and do and are.”?
Thus women activists, lawyers, judges, and scholars appear to agree that
what is at stake no longer is whether constitutions can be for women but,
rather, when and how to ensure that they recognize and promote women’s
rights.

The “when™ question is easy to answer. Now. It is timely to assert, lit-
igate, protect, and promote the constitutional rights of women because of
the confluence of two twentieth-century developments. One is scholarly and
the other juridical. In the first place, feminist scholarship has begun to em-
brace the study of legal phenomena. Of course, analyzing law from the per-
spective of gender is by no means new. In the eighteenth century, Mary
Wollstonecraft issued her Vindication of the Rights of Women, a publication
that clearly entailed commentary on legal rules that impacted on women’s
lives.* By the closing decades of the twentieth century, a number of schol-
ars from various countries had published treatises on feminist legal theory,
including therein works by the Norwegian scholar Tove Stang Dahl, British
scholars such as Katherine O’Donovan and Carol Smart, the American
scholar Catharine MacKinnon, and the Australian scholar Carole Pateman.’
Moreover, some contemporary feminist legal scholarship is comparatively
but not consistently constitutionally oriented.® The burgeoning literature
on comparative constitutional law covers a wide range of topics, such as
constitutionalism, rights, judicial review, federalism, governance, and eco-
nomic development, while being virtually devoid of research that pertains to
women’s rights. In other words, there is a huge gap — a gender gap — in con-
temporary comparative constitutional analysis.” The same cannot be said

3 Hanna Fenichel Pitkin, “The Idea of a Constitution” (1987) 37 J. Legal Educ. 167 at 168,
continuing: “Except insofar as we do, what we think we have is powerless and will soon
disappear. Except insofar as, in doing, we respect what we are — both our actuality and the
genuine potential within us — our doing will be a disaster” (emphasis in original).

4 Mary Wollstonecraft, A Vindication of the Rights of Women, with Strictures on Political and

Moral Subjects (London: John Johnson, 1794).

Tove Stang Dahl, Women’s Law: An Introduction to Feminist Jurisprudence (Oslo: Norwegian

University Press, 1987); Katherine O’Donovan, Sexual Divisions in Law (London: Weidenfeld

and Nicholson, 1985); Carol Smart, Feminism and the Power of Law (London: Routledge,

1989); Catharine A. MacKinnon, Feminism Unmodified: Discourses on Life and Law

(Cambridge, MA: Harvard University Press, 1987); Carole Pateman, The Sexual Contract

(Stanford: Stanford University Press, 1988).

Susan Bazilli, ed., Putting Women on the Agenda (Johannesburg: Ravan Press, 1991); Fiona

Beveridge, Sue Nott and Kylie Stephen, eds., Making Women Count: Integrating Gender into

Law and Policy-making (Aldershot: Ashgate Publishing Ltd., 2000).

A striking exception is the recent publication of Fiona Beveridge, Sue Nott and Kylie Stephen,

eds., Making Women Count: Integrating Gender into Law and Policy-making (Aldershot: Ashgate

Publishing Ltd., 2000).
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of comparative law scholarship in general.® Nor does it extend to the study
of historically disadvantaged groups other than women. Recently, for in-
stance, comparative constitutional law scholars not only examined contem-
porary ethnic group conflicts? but also studied the legal claims of religious
communities.'®

In the second place, and coincidentally with this spate of feminist legal
theorizing, have appeared constitutional doctrines that impact or have the
potential to impact on women’s issues. The same was not true for women
who entered the twentieth century. The constitutional rights of women re-
ceived little or no juridical recognition until well into the twentieth century.
Moreover, this holds true irrespective of whether a country is relatively new
to the world’s stage or whether its roots go back for centuries. It should come
as no surprise, therefore, that much still remains to be done in the twenty-first
century to promote the process of “constituting” (or recognizing, sustaining
and promoting) women’s rights.

This brings us to the “how” question, which is more a challenge than a
question. Writ large, the immediate question is how to use constitution mak-
ing processes and, more than anything, the existing constitutional judicial
processes to achieve gender equality for women. The challenge is complex
because feminists and judges emphasize different material facts, rely on dif-
ferent terminology, reason quite distinctively, and do not necessarily share the
same goals when they examine the issue of gender equality. Most feminists
believe gender equality will not be achieved until the subordination of women
is overcome. In contrast, some jurists deny that women’s subordination is
real," whereas others question the value of relying on constitutional strate-
gies for redress.”> To give yet a further example, although legal reasoning

8 See, for all, V. Jackson and M. Tushnet, Comparative Constitutional Latw, University Casebook
Series (New York, New York Foundation Press, 1999); and N. Dorsen, M. Rosenfeld, A. Sajo
and S. Baer, Comparative Constitutionalism: Cases and Materials, American Casebook Series
(St. Paul, MN: Thomson/West, 2003).

? E.g., Yash Ghai, ed., Autonomy and Ethnicity: Negotiating Competing Claims in Multi-ethnic

States (Cambridge: Cambridge University Press, 2000).

Peter W. Edge and Graham Harvey, eds., Law and Religion in Contemporary Society: Commu-

nities, Individualism, and the State (Burlington, VI: Ashgate Publishing Co., 2000).

' E.g., Gould v. Yikon Order of Pioneers (1991), 14 C.H.R.R. D/176 (Wachowich ].) at D/190,
discussing why the sex equality provision in the Canadian Constitution might not be “avail-
able to combat allegedly discriminatory behaviour against all women. In my view women,
as a group, are not what is commonly understood to be a ‘minority’ in Canadian society.
The intervener stated that a recent Yukon census showed that §3.1 percent of the population
was male, while 46.9 percent was female. Whether this constitutes a minority that can be
discriminated against is in doubt.”

2 E.g., Robert H. Bork, The Tempting of America: The Political Seduction of the Law (New York:
Simon & Schuster Inc., 1990) 330: “I had taken the position that, except for this rational
basis test, the equal protection clause [in the American Constitution] should be restricted to
race and ethnicity. . .. There is unlikely to be much work for the equal protection clause to do
with respect to governmental distinctions between the sexes because legislators are hardly



