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Foreword
by Sir George Baker, PC. BBE,
President of the Famdlv Bivis#ion

The origins of wardship are shrouded in the mists of the
Middle Ages and in the feudal system. There was a Court of
Wards in 1540. There was an ancient process long extinct by
writ of ravishment of wards—of the estate not the person.
There was a Court of Orphans in the City of London. In 1827
Lord Chancellor Eldon in Wellesley v The Duke of Beaufort 2
Russell 1 referred to doubts about the origin of the jurisdic-
tion but he had no doubt that the Court of Chancery (‘His
Majesty’s Court’) had acknowledged and enforced the duties
of the father ‘for centuries past’. It is consequently surpris-
ing that Simpson on Infants, of which the 3rd Edition was in
1908 and the 4th and last in 1926 was the only book of
reference, although recently some standard text books have
included a chapter on wardship. But now that the days have
gone when the Chancery Judge could have all his wards to tea
annually, and Family Division Judges in London alone are
hearing 800—-900 wardship summonses each year, many of
which raise highly complex questions of law and fact and
cover children and parents of every nationality and creed, a
comprehensive book on wardship will be a blessing to
everyone, be he or she judge, practitioner, academic lawyer,
student, social worker or just interested in children.

It is a happy coincidence that Messrs Lowe and White’s
book, which I am sure will become a standard work, is being
published in 1979, which the General Assembly of the United
Nations has decreed as the International Year of the Child.
Havingwatched ittake shape from Mr Lowe’s initial lecture in
Toronto and having urged him to publish, | now commend it
enthusiastically, not only for its wealth of information, but
as a very readable book coming at the time when those
concerned with family law ought to pause to ask where we are
going, and to heed the warning bells in Chapter XIII. It has
also the inestimable advantage that the authors have seen
what actually happens in the courts, and have talked to the
Official Solicitor, the Tipstaff and others about their work.

Finally I cannot resist quoting the accolade by a young
man who had recently passed his Bar examinations when he
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vi  Foreword

read the proofs: ‘If only I had seen all this before my papers in
Family Law, how much time [ would have saved, how much
better I should have done and how much more exciting the
subject would have been’.

George Baker
II January 1979



Preface

In 1967 Mr Justice Cross (as he then was) wrote that wardship
was a subject of ‘general interest upon which there was little
or nothing in print’. Although there have been articles since
then there has been no comprehensive treatment of wardship.
In 1976, therefore, we set out to remedy this omission.

The current popularity of wardship is an indication of the
increasing awareness of the wide ranging benefits of the
jurisdiction. It has been our aim to provide a work to which
the practitioner may readily refer to assist him in attaining
these benefits. At the same time we have also tried to place
wardship in its context within the legal system relating to the
welfare of children. Particular attention has therefore been
paid to its relationship with other jurisdictions such as
custody, custodianship and adoption and to local authorities’
powers.

Recent trends indicate that the jurisdiction is being
increasingly used to review decisions already made by other
courts or bodies. We are concerned that continued expansion
might not only overload the wardship jurisdiction itself but
might also undermine the rest of the child welfare system.
Although the exercise of the wardship power can be justified
on the basis of the paramountcy of the ward’s welfare the
extent to which such a principle should be applied is ques-
tionable. It may be that the current increase in the conflict
between wardship and other jurisdictions will be seen as
detrimental to the interests of children generally. If so, some
limitation of the principle that the welfare of the ward i1s
paramount should be considered.

The book has been written on the basis that the Domestic
Proceedings and Magistrates’ Courts Act 1978 is in force but
that the custodianship provisions in the Children Act 1975, as
amended by the 1978 Act, are not in force. At the time of
writing the 1978 Act is expected to be implemented late in
1979 and the custodianship provisions early in 1980. In
general the law stated 1s that up to August 1978.

Since the completion of the text two points have arisen
which are worthy of mention. First, there i1s a Legal Aid Bill
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viii  Preface

which will empower the Lord Chancellor to prescribe
maximum contributions payable by those receiving legal
advice and assistance (including assistance by way of repre-
sentation) and to prescribe different maxima for different
cases or classes of cases. It is to be hoped that the discretion
will be exercised in children cases.

Secondly in a case involving the London Borough of
Lewisham the House of Lords has been considering the effects
of section 1(3) of the Children Act 1948. The decision has
now overruled John v Jones partly on the lines that we argued
in our discussion of local authority powers under the 1948
Actand has obviated many of the difficulties referred to there.

We would like to take this opportunity to thank the many
people who have answered our questions and helped us in
various ways. We are particularly indebted to the Right Hon
Sir George Baker OBE, Mr Norman Turner, the Official
Solicitor, Mrs Registrar Butler-Sloss and to Mr R Tolson, the
Senior Court Welfare Officer. We would also like to thank Mr
Justice' Stephen Brown, Mrs Justice Booth, Mr Registrar
Turner, Mr Dorling, the Tipstaff, Mr Registrar Parmiter of
Bristol, Messrs G Sullivan and ] Rogers, Clerks to Bristol
Magistrates, Sir John Donne, solicitor, Mrs Christine Betts,
barrister with Berkshire County Council and Mr William
Evans, solicitor with Avon County Council. We would also
wish to record our thanks to our colleagues and in particular
to Mrs Margaret Adcock, Assistant Director of the Asso-
ciation of British Adoption and Fostering Agencies and to
Messrs Andrew Borkowski, David Clarke and David Feld-
man, Lecturers in the Faculty of Law, University of Bristol.
We would further wish to acknowledge the invaluable typing
services we received both in Bristol and London and to Mrs
Jenny Dugdale who helped us in the later stages. Finally, but
certainly not least we wish to thank Brenda and Alexandra
who, during the preparation of the book, had become a “one
parent family™.

N V Lowe
R A H White
12 March 1979
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