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Preface

This text is the second edition of a work that grew out of our initial
text, Cases and Materials on the Law Governing the Employment Rela-
tionship. We retain and update all of the chapters from the first edition
including the chapters on the Fair Labor Standards Act (FLSA), the
Employment Retirement Income Security Act (ERISA), and post-termi-
nation restraints on employees, that we added in the first edition.

We are also publishing this year two shorter books drawn from this
larger text. One of these focuses on employment discrimination law, while
the other covers employment law. We recognize that many instructors
desire leaner texts that separate the civil rights orientation of traditional
employment discrimination courses from the employee benefits and con-
tractual orientation of employment law offerings.

We continue to believe that the traditional subject matter of the
employment discrimination course is best integrated into the employ-
ment and labor curriculum if presented as part of a broader set of legal
restraints that have been placed on employers’ basic personnel decisions.
We therefore offer instructors the option of designing a broader course
out of the materials included in this larger text.

We understand that this book cannot be taught from cover to cover in
one three hour semester course. The book remains modular and support-
ive of several different kinds of courses. First, an instructor might use
the book as a basis for two three-hour courses: a first semester course on
employment discrimination law, drawn primarily from Part Two and with
some supplementation for the treatment of procedural issues in Part Six;
and a second semester course on Employment Law that focuses on the
other state and federal wrongful termination (and post-termination) law
covered in Parts Three and Four as well as the minimum terms legisla-
tion treated in Part Five. The second semester’s study would be
enhanced by the perspectives gained during the first semester, but the
instructor need not make the first semester a prerequisite for the second
course.

The text can also serve as the basis for a one-semester course. Such a
course, taught for most of two decades by one of us, can cover most
(though possibly not all) of the discrimination chapters, as well as a selec-
tion of chapters from other sections of the book. To offer one of many
possible combinations, an instructor might treat chapters two (the race
paradigm), five (sex), six (age), seven (disability), and ten (anti-retalia-
tion), to provide a comprehensive perspective on status discrimination
regulation, and then offer comparisons to other forms of statutory and
common law regulation by coverage of chapters eleven (public policy and
whistleblower protections), and twelve (contractual, wrongful discharge
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law). The course might conclude with a selection of procedural issues in
Part Six, including preemption and the trend toward arbitration.

The notes and questions that follow the principal readings are
designed to expose the student to the emerging cutting-edge issues in the
particular area. The note material is intended primarily as a teaching
tool rather than as a vehicle for expressing our particular viewpoints. In
this text, as in the first edition, we have not tried to reach complete con-
sensus concerning the wording and the balance of each of our notes.
Although we both engaged in close and extensive editing of all chapters,
each chapter in this book was the primary responsibility of only one of us,
and that author had the final authority to determine its contents.

In order to avoid excessive use of asterisks in our editing of cases and
secondary material, we indicate ellipses only when our excerpt deletes
substantive material from the original text. We do not typically indicate
the fact that the excerpt we use may come from the middle of an opinion,
or that its ending does not correspond with the end of the opinion.
Although we have preserved case citations where appropriate, so that stu-
dents can check the court’s authorities on their own, we have not includ-
ed references to prior lower court opinions in the same case or to trial or
appellate records and briefs or internal references to majority or dissent-
ing opinions. We also often do not include subheadings. These omissions,
made in the interest of readability, are not always indicated in our
excerpts. For Supreme Court decisions in which a majority of the Jus-
tices have not joined a single opinion, we include both the plurality and
important concurring opinions. As a general matter, however, we do not
indicate the position taken by every single member of the Court.

We wish to again express our debt to our spouses, Aleta G. Estreicher
and Marvis Ann Knospe, and to our children, Michael Simon Estreicher,
Jessica Aronson, Hannah Rose Estreicher, and Oliver Louis and Nicholas
Skelly Harper. We appreciate the research assistance of many students,
especially Michelle L. Booth (B.U.), Jon Bourgault (N.Y.U.), Sandra K.
Davis (B.U.), Chris Garafalo (N.Y.U.), Lauryn Gouldin (N.Y.U.), Megan
Lewis (N.Y.U.), Ryan McCarthy (B.U.), Luke McLaughlin (N.Y.U.), Ter-
ence P Noonan (B.U.), Mark Seidel (N.Y.U.), and Murshed M. Zaheed
(B.U.); and the secretarial assistance of Rosetta Abraham (N.Y.U.). Final-
ly, we note that this test benefitted from the comments of students and
instructors who used our predecessor texts.

We thank the copyright holders identified below for permission to
reprint excerpts from the following material:

Jay M. Feinman, The Development of the Employment At Will Rule,
20 Am.J.Legal Hist. 118 (1976), copyright © 1976 by the American Jour-
nal of Legal History.

Richard Epstein, In Defense of the Contract at Will, 51 U.Chi.L.Rev.
947 (1984), copyright © 1984 by the University of Chicago Law Review.

Paul C. Weiler, Governing the Workplace: The Future of Labor and
Employment Law, copyright © 1990 by the Harvard University Press.
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Samuel Estreicher, Unjust Dismissal Laws: Some Cautionary Notes,
33 Am.J.Comp.L. 310 (1985), copyright © 1985 by the American Journal
of Comparative Law.

Alfred W. Brumrosen, The Binding Effect of Affirmative Action
Guidelines, 1 The Lab.Lawy. 261 (1985), copyright © 1985 by the Ameri-
can Bar Association.

John T. Addison and Barry T. Hirsch, The Economic Effects of
Employment Regulation: What Are the Limits?, in Government Regula-
tion of the Employment Relationship (Bruce E. Kaufman ed., 1997), copy-
right © 1997 by Industrial Relations Research Association.

Samuel Estreicher and Stewart J. Schwab, Foundations of Labor and
Employment Law, copyright © 2000 by Foundation Press.
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