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BANKING REGULATION AND WORLD TRADE LAW

Banking Regulation and World Trade Law concerns the legal aspects of the
interaction between banking regulation and international trade in financial
services. The author studies the internal banking market of the European
Union, the liberalisation of financial services trade in the World Trade
Organization, the accords of the Basel Committee on Banking Supervision
and the European Central Bank.

The book focuses on the balancing between banking regulation and
international trade law. It discusses discrimination and proportionality in
national banking regulation, the allocation of prudential regulation and
supervision between home and host country, and international financial
law-making. The author questions decentralised/nation-based banking reg-
ulation and supervision as a foundation for a sustainable liberalisation of
international trade in financial services.

The book considers various reforms of the international financial archi-
tecture, such as the incorporation of the Basel processes and accords into
the WTO system, and the setting up of new international institutions by
building on the Basel Committees or the IMF structures. The role of cen-
tral banking in designing the international financial architecture is also
explored: the book reviews the ECB’s competence over foreign exchange
policy and its function as lender of last resort, and treats price stability,
banking soundness and representation as critical concepts. The analysis
also reveals that the concept of ‘prudential’, despite its extensive use in
banking regulation, has not been defined with adequate precision.

In seeking to delineate the interface between international economic law
and banking regulation, Dr Panourgias builds on the rich European schol-
arship on institutional financial issues and the US interdisciplinary
approach to world trade law. He also entertains the notion of international
financial law as a distinct field.

The book will be of particular interest to those concerned with financial
law and international banking.
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Foreword

Lazaros Panourgias’ book on Banking Regulation and World Trade Law is
an invaluable contribution to our understanding of the internationalisation
of banking, and the liberalisation of world trade in financial services. The
interplay between regulation in the various jurisdictions and the develop-
ing law relating to international trade in financial services is a fascinating
subject for study.

The international financial system is a complex and evolving edifice. To
ensure its stability and its positive welfare effects we need to comprehend
the issues at stake and balance them efficiently. This book identifies the
legal issues and proposes a scholarly roadmap for balancing banking regu-
lation and trade.

Policy makers will benefit from the book’s discussion of international
financial structures. Dr Panourgias engages in a detailed review of WTO
jurisprudence and an analysis of international financial institution building.
He explains the relevance of the Basel committees for financial services lib-
eralisation in the WTO, and their potential role as international financial
supervisors. The author demonstrates the achievements of the EC internal
banking market and leads his readers to draw lessons for international
financial architecture. His discussion of the European Central Bank and
bank supervision offers a fresh perspective on the relationship between
price stability and banking soundness.

This is a book that comes at a most opportune time. As banking becomes
more globalised, international financial architecture needs to be strength-
ened. It is a time for all of us who take an active part in international finan-
cial services to talk more with each other. This book will facilitate such
discussion, as it brings together international economic law and banking
law scholarship, central banking research and international economic pol-
icy issues. Moreover, Dr Panourgias uses his diverse — and impressive for
his age — experience to produce an elegant mix of US and European dis-
course.

I am delighted to commend this book and I look forward to the debate
on the issues it raises.

Rt Hon Lord Brittan of Spennithorne QC, DL



Preface

This book is a study on balancing international trade and banking regula-
tion, and as such forms part of a quest for a governance system for inter-
national banking. The book discusses the financial services systems of the
World Trade Organization and the European Union, the Basel committees
and accords and the European Central Bank. Its themes include: dealing
with barriers to financial services trade; regulating international banks;
determining the competence of home and host bank supervisor; addressing
financial stability; determining the relationship of monetary policy and
bank supervision; and designing a new international financial architecture.

The book’s themes have recently been the subject of a number of devel-
opments in financial regulation, and debates among financial-services
stakeholders. For example, the World Trade Organization is currently car-
rying on negotiations about trade in financial services. The new Basel
Capital Accord (Basel IT) aims to make regulatory capital requirements
more risk-sensitive and market-driven. The European Union has adopted
legislation to deal with consolidated supervision of financial conglomerates
and of cross-border banking, investment and insurance groups, and is mov-
ing towards more centralised supervision structures. The regulators are
seeking to exercise their financial supervision competence in a way that is
consistent with the business organisation of international financial institu-
tions. Various countries have established a single financial regulator, while
there is talk of the supervisory role of central banks. The BCCI dispute
involved complex issues of cross-border bank supervision and depositors
rights.

This book provides an interface for the sensibilities involved. Inter-
national economic law approaches these matters in terms of discrimination
and proportionality of national banking regulation, while banking regula-
tion is concerned with allocating prudential regulation and supervision
between the home and the host country, and international financial law-
making. In integrating the concerns of these two fields, I have relied on the
rich European legal scholarship regarding institutional issues of banking
regulation and the US interdisciplinary approach to international economic
law, drawing especially on international relations, economics, law and eco-
nomics and new institutional economics.

The book should be of value in various areas of financial services work.
Financial law scholars will hopefully respond to the book’s international
focus and engage the internationalists. Financial services policy-makers
should consider the international legal structures which are of relevance
for the proposed banking rules. International economic lawyers can help
with international banking if they have a good understanding of how
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international banking works and how it may be impacted by their analy-
sis. I have accordingly attempted to offer more precise definitions of key
concepts. This conceptual approach should allow for more clarity in the
sometimes obscure regulation of banking matters and unveil the risks of
using broad concepts, such as the ‘prudential’, in legal texts. My discus-
sion of the interdependence of price stability and banking soundness may
contribute to a more informed treatment of the relationship of monetary
policy and bank supervision. Knowledge of international banking norms
and processes may be useful in the fine-tuning of regulatory requirements
which is mandated by the increasingly discretionary approach to banking
supervision. It should also improve legal advising and business planning in
the financial services industry, as it enhances our understanding of the
international financial environment and its long-term evolution.

The book also proposes a constitutional matrix for international finan-
cial architecture. The existence of international financial regulation cannot
be taken for granted. There are national and regional laws, the content of
which is affected by policy discussions and standard-setting at the interna-
tional level (eg the Basel standards), as well as by the activity of interna-
tional financial institutions. I have tried to locate international legal norms
that derive from international processes and have an effect on national
legal orders and financial institutions. This search is limited to the area of
banking. The World Trade Organization and the General Agreement on
Trade in Services regulate the trade aspects of financial services at the inter-
national level. The promulgations of the Basel committees produce inter-
national ‘soft’ law, which covers many of the prudential aspects of banking
regulation, particularly regulatory capital. The interaction between the
General Agreement on Trade in Services and the Basel process stands as a
possible source of ‘hard’ international banking law addressing both trade
and prudential aspects. The trade-off between international trade and
banking regulation is at the centre of the book’s analysis, and principles for
operating such a trade-off may be another element of international bank-
ing law. We must also look at the EU edifice, as it has provided a compre-
hensive system of regional banking law. It is possible that this exercise will
produce a template for building a system of international banking law.

The main themes of this book reflect my personal intellectual journey. It
centers on the balancing of values. Exploring criteria for the conduct of
trade-offs has been constant and sometimes intense. The function of money
has come to add an interesting dimension. I have sought to make sense of
money and finance problems, legal and other. The desire for a thorough
understanding has made necessary the study of these problems in light of
increased internationalisation.

Many people — and quite a few institutions — have been responsible for
what good has come out of this journey. Mads Andenas, Director of the
British Institute of International and Comparative Law, fired in me the
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desire to write a legal book and shared much of his knowledge. [ am most
grateful to Professor Eva Lomnicka, my co-supervisor at King’s College
London, and Professors Joseph Norton, of Queen Mary College London
and Ulf Bernitz, of the University of Stockholm. I am also very appreciative
of Professors Charles Goodhart, of the London School of Economics (for-
merly member of the Monetary Policy Committee of the Bank of England),
Jean-Victor Louis, of the European University Institute (formerly General
Counsel of the Central Bank of Belgium), René Smits, of the University of
Amsterdam (formerly General Counsel of the Central Bank of
Netherlands) and Joanne Scott, of Cambridge University, for their com-
ments on various parts of this work. Duncan Fairgrieve at Sciences Po and
Eva Hupkes, of the Swiss Federal Banking Commission, have also offered
me their constructive comments and friendly advice. Since my time at
Fletcher, I have found Joel Trachtman’s work inspiring, particularly his
thinking on the issue of balancing, and his comments on this work were
invaluable. Philip Wellons gave good advice during my work at the
Harvard Law School Program on International Financial Systems and
kindly reviewed parts of this work. Arthur Dimopoulos at Georgetown and
Taxiarchis Kokkores at the Center of Planning and Economic Research in
Athens have provided invaluable guidance.

My colleagues at Herbert Smith have, over the last few years, offered me
a congenial environment with constant stimulus and quality work. I am
also thankful to the European Bank for Reconstruction and Development
for an educative and supportive relationship.

The British Institute of International and Comparative Law provided a
stimulating research environment. I would also like to thank the staff at the
Williams Library at Georgetown, the Ginn Library at the Fletcher School,
the ILS and Langdell Libraries at Harvard, the Dewey Library at MIT, the
law libraries at NYU and Basel University, as well as the British Library of
Political and Economic Sciences and the IALS and Maughan Libraries at
the University of London.

A debt of gratitude is owed to the Greek State Scholarships Foundation
(IKY) for the generous scholarship that supported my research and my
postgraduate studies.

[ am thankful to Richard Hart, Mel Hamill and the staff at Hart
Publishing for turning this manuscript into an elegant book.

A number of friends have encouraged and enriched the writing of this
work. Kostas Papadopoulos and Nikitas Hatzimihail have provided con-
stant encouragement, and George Stephanakis eased my transition from
the States to London. Thomas Varvitsiotis, Karim Makdisi, Yannick
Mireur, Dimitris Keridis and Carlo Pozzi have provided priceless perspec-
tives. Dimitris Pelekis, Stavros Papastavrou, Paris Anestis, Kostas Zaimis,
Dora Papadopoulou and Michael Papadakis have all been around.

My most grateful thanks go to my family. They are unique. Their
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approach to life has been a great source of inspiration and quality. My
brothers Dimitris and George have taught me a lot. Long walks at Via
Indipidenza and protracted coffee breaks at Piazza Delle Muse have been
educative as well as invigorating. This book is dedicated to my parents
Evangelos and Kiki Panourgias to whom I owe everything.

Lazaros E Panourgias
London 2005
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