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FORMAT FOR THE CASENOTE LEGAL BRIEF

PARTY ID: Quick identification of the reiationship between the )
parties. S

NATURE OF CASE: This section identifies the form ot ]
action (e.g., breach of contract, negligence, battery), the type
of proceeding (e.g., demurrer, appeal from trial court’s

jury instructions) or the rellef sought (e.g., damages,
injunction, criminal sanctions).

FACT SUMMARY: This Is included to refresh the student's )
memory and can be used as a quick reminder of the facts.

CONCISE RULE OF LAW: Summarizes the general principle of )
law that the case lllustrates. it may be used for instant recall of
the court’s holding and for classroom discussion or home
review.

FACTS: This section contains all relevant facts of the case, including
the contentions of the parties and the lower court holdings. Itis written]
in a logical order to give the student a clear understanding of the
case. The plaintift and defendant are identified by their proper namesJ
throughout and are always labeled with a (P) or (D).

ISSUE: The issue is a concise question that brings out the essence)
of the opinion as it relates to the section of the casebook in which the
case appears. Both substantive and procedural issues are included
it relevant to the decision. /

HOLDING AND DECISION: This section offers a clear and in-depth 1
discussion of the rule of the case and the court's rationale. it is
written in easy-to-understand language and answers the issue(s)
presented by applying the law to the facts of the case. When relevant,
It includes a thorough discussion of the exceptions to the case as
listed by the court, any major cites to other cases on point, and the
names of the judges who wrote the decisions.

-\

CONCURRENCE / DISSENT: All concurrences and dissents are )
briefed whenever they are included by the casebook editor. S

EDITOR'S ANALYSIS: This last paragraph gives the student a broad
understanding of where the case “fits in” with other cases in the
section of the book and with the entire course. It is a hombook-style
discussion indicating whether the case is a majority or minority
opinion and comparing the principal case with other cases in the
casebook. It may also provide analysis from restatements, uniform [
codes, and law review articles. The editor’s analysis will prove to be
invaluable to classroom discussion. /

QUICKNOTES: Conveniently defines legal terms found in the case]
and summarizes the nature of any statutes, codes, or rules referred
to in the text. S

r PALSGRAF v. LONG ISLAND R.R. CO.
Injured bystander (P) v. Railroad company (D)
1 N.Y. Ct. App., 248 N.Y. 339, 162 N.E. 99 (1928).

( NATURE OF CASE: Appeal from judgment affirming verdict for plaintiff seeking
damages for personal injury.

( FACT SUMMARY: Helen Paisgraf (P) was injured on R.R.'s (D) train platform when

R.R.’s (D) guard helped a passenger aboard a moving train, causing his package
to fall on the tracks. The package contained fireworks which exploded, creating a
shock that tipped a scale onto Paisgraf (P).

{ CONCISE RULE OF LAW: The risk reasonably to be perceived defines the duty to
\ be obeyed.

( FACTS: Helen Palsgraf (P) purchased a ticket to Rockaway Beach from R.R. (D) and
was waiting on the train platform. As she waited, two men ran to catch a train that was
pulling out from the platform. The first man jumped aboard, but the second man, who
appeared as if he might fall, was heiped aboard by the guard on the train who had kept
the door open so they could jump aboard. A guard on the platform aiso helped by

W pushing him onto the train. The man was carrying a package wrapped in newspaper. In

the process, the man dropped his package, which fell on the tracks. The package
contained fireworks and exploded. The shock of the explosion was apparently of great
enough strength to tip over some scales at the other end of the platform, which fell on
Palsgraf (P) and injured her. A jury awarded her damages, and R.R. (D) appealed.

( ISSUE: Does the risk reasonably to be percaived define the duty to be obeyed?
X

( HOLDING AND DECISION: (Cardozo, C.J.) Yes. The risk reasonably to be perceived
defines the duty to be obeyed. If there is no foreseeable hazard to the injured party as
the result of a seemingly innocent act, the act does not become a tort because it happened
to be a wrong as to another. If the wrong was not willful, the plaintiff must show that the
act as to her had such great and apparent possibilities of danger as to entitle her to
protection. Negligence in the abstract is not enough upon which to base liability.
Y Negligence is a relative concept, evolving out of the common law doctrine of trespass
on the case. To establish liability, the defendant must owe a legal duty of reasonable
care to the injured party. Acause of action in tort will lie where harm, though unintended,
could have been averted or avoided by observance of such a duty. The scope of the
duty is limited by the range of danger that a reasonable person could foresee. In this
case, there was nothing to suggest from the appearance of the parcel or atherwise that
the parcel contained fireworks. The guard could not reasonably have had any waming
of a threat to Paisgraf (P), and R.R. (D) therefore cannot be heid liable. Judgment is
 reversed in favor of R.R. (D).

( DISSENT: (Andrews, J.) The concept that there is no negligence uniess R.R. (D) owes
a legal duty to take care as to Palsgraf (P) herself is too narrow. Everyone owes to the
world at large the duty of refraining from those acts that may unreasonably threaten the
Y safety of others. If the guard's action was negligent as to those nearby, it was also
negligent as to those outside what might be termed the “danger zone.” For Palsgraf (P)
to recover, R.R.’s (D) negligence must have been the proximate cause of her injury, a
 question of fact for the jury.

( EDITOR’S ANALYSIS: The majority defined the limit of the defendant's liability in terms
of the danger that a reasonable person in defendant’s situation would have perceived.
The dissent argued that the limitation shouid not be placed on liability, but rather on
damages. Judge Andrews suggested that only injuries that would not have happened
but for R.R.’s (D) negligence should be compensable. Both the majority and dissent
Y recognized the policy-driven need to limit liability for negfigent acts, seeking, in the
words of Judge Andrews, to define a framework “that will be practical and in keeping
with the general understanding of mankind.” The Restatement (Second) ot Torts has
| accepted Judge Cardozo’s view.

QUICKNOTES
FORESEEABILITY - The reasonable anticipation that damage is a fikely result from
certain acts or omissions.
NEGLIGENCE - Failure to exercise that degree of care which a person of ordinary
prudence would exercise under similar circumstances.
PROXIMATE CAUSE - Something which in natural and continuous sequence,
unbroken by any new intervening cause, produces an event, and without which the
\ injury would not have occurred.
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NOTE TO STUDENTS

Aspen Publishers is proud to offer Casenote Legal Briefs—continuing thirty years of publishing
America’s best-selling legal briefs.

Casenote Legal Briefs are designed to help you save time when briefing assigned cases. Organized
under convenient headings, they show you how to abstract the basic facts and holdings from the
text of the actual opinions handed down by the courts. Used as part of a rigorous study regime,
they can help you spend more time analyzing and critiquing points of law than on copying out
bits and pieces of judicial opinions into your notebook or outline.

Casenote Legal Briefs should never be used as a substitute for assigned casebook readings. They
work best when read as a follow-up to reviewing the underlying opinions themselves. Students
who try to avoid reading and digesting the judicial opinions in their casebooks or on-line sources
will end up shortchanging themselves in the long run. The ability to absorb, critique, and restate
the dynamic and complex elements of case law decisions is crucial to your success in law school
and beyond. It cannot be developed vicariously.

Casenote Legal Briefs represent but one of the many offerings in Aspen’s Study Aid Timeline,
which includes:

Casenotes Legal Briefs

Emanuel Outlines

Examples & Explanations Series
Introduction to Law Series
Emanuel Law in A Flash Flashcards
Emanuel CrunchTime Series

Each of these series is designed to provide you with easy-to-understand explanations of complex
points of law. Each volume offers guidance on the principles of legal analysis and, consulted
regularly, will hone your ability to spot relevant issues. We have titles that will help you prepare
for class, prepare for your exams, and enhance your general comprehension of the law along the
way.

To find out more about Aspen Study Aid publications, visit us on-line at www.aspenpublishers.com
or e-mail us at Jegaledu@aspenpubl.com. We’ll be happy to assist you.
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HOW TO BRIEF A CASE

A. DECIDE ON A FORMAT AND STICK TO IT

Structure is essential to a good brief. It enables you to arrange systematically the related parts that are
scattered throughout most cases, thus making manageable and understandable what might otherwise seem to be an
endless and unfathomable sea of information. There are, of course, an unlimited number of formats that can be
utilized. However, it is best to find one that suits your needs and stick to it. Consistency breeds both efficiency and
the security that when called upon you will know where to look in your brief for the information you are asked to give.

Any format, as long as it presents the essential elements of a case in an organized fashion, can be used.
Experience, however, has led Casenotes to develop and utilize the following format because of its logical flow and
universal applicability.

NATURE OF CASE: This is a brief statement of the legal character and procedural status of the case (e.g.,
“Appeal of a burglary conviction”).

There are many different alternatives open to a litigant dissatisfied with a court ruling. The key to determining
which one has been used is to discover who is asking this court for what.

This first entry in the brief should be kept as short as possible. The student should use the court’s terminology
if the student understands it. But since jurisdictions vary as to the titles of pleadings, the best entry is the one that
apprises the student of who wants what in this proceeding, not the one that sounds most like the court’s language.

CONCISE RULE OF LAW: A statement of the general principle of law that the case illustrates (e.g., “An
acceptance that varies any term of the offer is considered a rejection and counteroffer”).

Determining the rule of law of a case is a procedure similar to determining the issue of the case. Avoid being
fooled by red herrings; there may be a few rules of law mentioned in the case excerpt, but usually only one is the rule
with which the casebook editor is concerned. The techniques used to locate the issue, described below, may also be
utilized to find the rule of law. Generally, your best guide is simply the chapter heading. It is a clue to the point the
casebook editor seeks to make and should be kept in mind when reading every case in the respective section.

FACTS: A synopsis of only the essential facts of the case, i.e., those bearing upon or leading up to the issue.

The facts entry should be a short statement of the events and transactions that led one party to initiate legal
proceedings against another in the first place. While some cases conveniently state the salient facts at the beginning
of the decision, in other instances they will have to be culled from hiding places throughout the text, even from
concurring and dissenting opinions. Some of the “facts” will often be in dispute and should be so noted. Conflicting
evidence may be briefly pointed up. “Hard” facts must be included. Both must be relevant in order to be listed in the
facts entry. Itis impossible to tell what is relevant until the entire case is read, as the ultimate determination of the rights
and liabilities of the parties may turn on something buried deep in the opinion.

The facts entry should never be longer than one to three short sentences.

It is often helpful to identify the role played by a party in a given context. For example, in a construction
contract case the identification of a party as the “contractor” or “builder” alleviates the need to tell that that party was
the one who was supposed to have built the house.

It is always helpful, and a good general practice, to identify the “plaintiff” and the “defendant.” This may
seem elementary and uncomplicated, but, especially in view of the creative editing practiced by some casebook
editors, it is sometimes a difficult or even impossible task. Bear in mind that the party presently seeking something
from this court may not be the plaintiff, and that sometimes only the cross-claim of a defendant is treated in the excerpt.
Confusing or misaligning the parties can ruin your analysis and understanding of the case.

ISSUE: A statement of the general legal question answered by or illustrated in the case. For clarity, the issue
is best put in the form of a question capable of a “yes” or “no” answer. In reality, the issue is simply the Concise Rule
of Law put in the form of a question (e.g., “May an offer be accepted by performance?”).

The major problem presented in discerning what is the issue in the case is that an opinion usually purports to
raise and answer several questions. However, except for rare cases, only one such question is really the issue in the
case. Collateral issues not necessary to the resolution of the matter in controversy are handled by the court by language
known as “obiter dictum” or merely “dictum.” While dicta may be included later in the brief, it has no place under

the issue heading. .
vii



To find the issue, the student again asks who wants what and then goes on to ask why did that party succeed
or fail in getting it. Once this is determined, the “why” should be turned into a question.

The complexity of the issues in the cases will vary, but in all cases a single-sentence question should sum up
the issue. In a few cases, there will be two, or even more rarely, three issues of equal importance to the resolution of
the case. Each should be expressed in a single-sentence question.

Since many issues are resolved by a court in coming to a final disposition of a case, the casebook editor will
reproduce the portion of the opinion containing the issue or issues most relevant to the area of law under scrutiny. A
noted law professor gave this advice: “Close the book; look at the title on the cover.” Chances are, if it is Property, the
student need not concern himself with whether, for example, the federal government’s treatment of the plaintiff’s land
really raises a federal question sufficient to support jurisdiction on this ground in federal court.

The same rule applies to chapter headings designating sub-areas within the subjects. They tip the student off
as to what the text is designed to teach. The cases are arranged in a casebook to show a progression or development
of the law, so that the preceding cases may also help.

It is also most important to remember to read the notes and questions at the end of a case to determine what
the editors wanted the student to have gleaned from it.

HOLDING AND DECISION: This section should succinctly explain the rationale of the court in arriving
atits decision. In capsulizing the “reasoning” of the court, it should always include an application of the general rule
or rules of law to the specific facts of the case. Hidden justifications come to light in this entry; the reasons for the state
of the law, the public policies, the biases and prejudices, those considerations that influence the justices’ thinking and,
ultimately, the outcome of the case. At the end, there should be a short indication of the disposition or procedural
resolution of the case (e.g., “Decision of the trial court for Mr. Smith (P) reversed”).

The foregoing format is designéd to help you “digest” the reams of case material with which you will be faced
in your law school career. Once mastered by practice, it will place at your fingertips the information the authors of
your casebooks have sought to impart to you in case-by-case illustration and analysis.

B. BE AS ECONOMICAL AS POSSIBLE IN BRIEFING CASES

Once armed with a format that encourages succinctness, it is as important to be economical with regard to
the time spent on the actual reading of the case as it is to be economical in the writing of the brief itself. This does
not mean “skimming” a case. Rather, it means reading the case with an “eye” trained to recognize into which
“section” of your brief a particular passage or line fits and having a system for quickly and precisely marking the
case so that the passages fitting any one particular part of the brief can be easily identified and brought together in
a concise and accurate manner when the brief is actually written.

It is of no use to simply repeat everything in the opinion of the court; the student should only record
enough information to trigger his or her recollection of what the court said. Nevertheless, an accurate statement of
the “law of the case,” i.e., the legal principle applied to the facts, is absolutely essential to class preparation and to
learning the law under the case method.

To that end, it is important to develop a “shorthand” that you can use to make margin notations. These
notations will tell you at a glance in which section of the brief you will be placing that particular passage or
portion of the opinion.

Some students prefer to underline all the salient portions of the opinion (with a pencil or colored
underliner marker), making marginal notations as they go along. Others prefer the color-coded method of under-
lining, utilizing different colors of markers to underline the salient portions of the case, each separate color being
used to represent a different section of the brief. For example, blue underlining could be used for passages
relating to the concise rule of law, yellow for those relating to the issue, and green for those relating to the holding
and decision, etc. While it has its advocates, the color-coded method can be confusing and time-consuming (all
that time spent on changing colored markers). Furthermore, it can interfere with the continuity and concentration
many students deem essential to the reading of a case for maximum comprehension. In the end, however, itis a
matter of personal preference and style. Just remember, whatever method you use, underlining must be used
sparingly or its value is lost. :
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For those who take the marginal notation route, an efficient and easy method is to go along underlining
the key portions of the case and placing in the margin alongside them the following “markers” to indicate where a
particular passage or line “belongs” in the brief you will write:

N (NATURE OF CASE)

CR (CONCISE RULE OF LAW)

I (ISSUE)

HC (HOLDING AND DECISION, relates to the CONCISE RULE OF LAW behind the decision)
HR (HOLDING AND DECISION, gives the RATIONALE or reasoning behind the decision) _
HA (HOLDING AND DECISION, APPLIES the general principle(s) of law to the facts of the case
to arrive at the decision)

Remember that a particular passage may well contain information necessary to more than one part of your
brief, in which case you simply note that in the margin. If you are using the color-coded underlining method
instead of margin notation, simply make asterisks or checks in the margin next to the passage in question in the
colors that indicate the additional sections of the brief where it might be utilized.

The economy of utilizing “shorthand” in marking cases for briefing can be maintained in the actual brief
writing process itself by utilizing “law student shorthand” within the brief. There are many commonly used words
and phrases for which abbreviations can be substituted in your briefs (and in your class notes also). You can
develop abbreviations that are personal to you and which will save you a lot of time. A reference list of briefing
abbreviations will be found elsewhere in this book.

C. USE BOTH THE BRIEFING PROCESS AND THE BRIEF AS A LEARNING TOOL

Now that you have a format and the tools for briefing cases efficiently, the most important thing is to
make the time spent in briefing profitable to you and to make the most advantageous use of the briefs you create.
Of course, the briefs are invaluable for classroom reference when you are called upon to explain or analyze a
particular case. However, they are also useful in reviewing for exams. A quick glance at the fact summary should
bring the case to mind, and a rereading of the concise rule of law should enable you to go over the underlying
legal concept in your mind, how it was applied in that particular case, and how it might apply in other factual
settings.

As to the value to be derived from engaging in the briefing process itself, there is an immediate benefit
that arises from being forced to sift through the essential facts and reasoning from the court’s opinion and to
succinctly express them in your own words in your brief. The process ensures that you understand the case and
the point that it illustrates, and that means you will be ready to absorb further analysis and information brought
forth in class. It also ensures you will have something to say when called upon in class. The briefing process
helps develop a mental agility for getting to the gist of a case and for identifying, expounding on, and applying the
legal concepts and issues found there. Of most immediate concern, that is the mental process on which you must
rely in taking law school examinations. Of more lasting concern, it is also the mental process upon which a
lawyer relies in serving his clients and in making his living.

ix
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beyond a reasonable doubt ................ccccreeuenneen. b/r/d
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freedom of speech ........covuiuiiciirinniininnnnnsiseesnnnns f/s
£00d faith ... g/f
habeas COTPUS .......cvevevererrerernrresrereernesennsereessennns h/c
REATSAY .....covviriririiiiniit e hr
husband.........ccviiiiiinnniiiiinieienieeeeesnenne H
in 10CO Parentis .........c.coeevcrcerininsuinceccacsecnrnnnnennes op
INJUNCHON ..vvviriirrisitericiscinscsteesissstecessseaeenenaes inj
INEET VIVOS ...ttt ece e Iv
JOINE LENANICY ...ovcnrirrerneecccrsenssnssussessaccsrssaesnssenssesnes jit
JUABMENL ..ovnociirintiiieiceccscerceeeceeneens judgt
JULSAICHON «..ucevrevrcriniiiincicirrscrcvsacetsssaesens jur
last clear chance...........ccocceviriinncinncninercecnrnennens LCC
long-arm Statute ........oevveviiniieerneneceneeceeeereenene LAS
MAJOTILY VIEW .cvcnieviiinitisiniensenecetrennnessceseensenes maj
meeting of Minds ........cccceceevvrerieeveecnennvencreeens MOM
MUNOILY VIEW ....cuviviitiiiinciccineeeceeeceeees e seans min
Miranda wWarnings ..........cccccoeeveeeecernnrneveeserrenns Mir/w
Miranda rule .........cceeererveeceesrenreecnennecsneseesnenneens Mir/r
NEGHGENCE ......oneneeeiiieeeceeeececaenrneresaesaenees neg
NOLICE ....ocvereerntiieeneetetecesesaasesneraessssnsnsnsesaesans ntc
NUISANCE .....oeveneeenrecenieereeneeetesceasstensancssesessssenns nus
ODLIGAtioN ......cccccervvrviiniriiencinirnenrenesnresseseeseesnenns ob
ODSCENE ....c.ucruimimnriirinerencscsansrsenesssessassssnsanes obs

OffEr ..ottt cestse st sren s ee s sesssesnene 0
OffE€ree ...t ereeene et s OE
Off€IOT ..ottt stse e re s sasnene OR
OFAINANCE .....cccnrineiccenirirneraerrrneseeseereeressessesnenssaes ord
pain and suffering .........ccccoevvrveecvrecrriennenreenne p/s
parol evidence.........occceeeceenercnrescnnenernerereesensrnens ple
Plaintiff ....cooeeriiiiriniiic e P
Prima facie .........c.ccoevriiiivcniineecsneseserennenenen p/f
probable cause .........cceeeriinininniinnscecnnensnnnnn p/c
ProXimate CAUSE .........c.cocvereeriruervereesvrscsseeresseseanes px/c
1Al PIOPEILY ....evvirreniriiacsusecenscereeteseonsassesnssssesseses rlp
reasonable doubt .............ccceerinreerrnnreseerenrenraneens r/d
reasonable man ................ fereseetiersessssssatesassanane r/m
rebuttable presumption .........cccccovvivirieererccnceenenn. b/p
1emANded ........ccoceueieuirinncrireetrnnneesteesserennenenees rem
1es ipsa IOQUItUT .........c.oiiiiiniiiicnicnceennenes RIL
respondeat SUPETION ........c.ccceveeenvirecresesnnnereaneassenes 1/s
Restatement .........cocccvuecvervennnrneninennnenenreseesesnns RS
TEVEISEA .....cucouirrrirnrnrisinsienssanannsessensssesarsrsnessssarans rev
Rule Against Perpetuities ...........c.ccceeeverrerrecnenns RAP
search and S€izure............coccervvvevvrcieiieecenieneenenns s/s
SEArCh WaITANL........c.coveerenrecrenrrrrereeerenserernesnesennes s/w
SEIf-defense ..........coeuevurrenreerernreeenrereereresnesnesenes s/d
specific performance ...........cocecvvvecccvnererenenennenene. s/p
statute of imitations .............ccccceeeevererreeenesresnens S/L
statute of frauds ........ccoceeevereireerrerneseneerreienennas S/F
SEATULE ....cooeerreeennniiieinreetrnisesiississsnensenasesesserssnnnnnessses S
SUMMAry jUdgMmENnt ..........cccevvveeerevcereenrereressereensens slj
tenancy in COMMON .........cceeeererreereereeeraesneressnssonses t/c
tenancy at Will........oveiiiniiniccinenncnenennnseseneeenn, t'w
BERANLE ..cooiiiiiisiiniireiiotieserereseeserestesssessaesaessresssens t
third Party ........ccocevirevereneentrerrectn e TP
third party beneficiary ...........cccceeeeveveerererrerencnnes TPB
transferred intent.............cccevveemreeerererernreereseerenenes I
unconscionable ............coceevereireerenneniennenneenees uncon
UNCONSHIULONAL ........coveeveerecrrrerenrerecrerenreennes unconst
undue influence ............cooeeververeveerverinereceneenenes u/e
Uniform Commercial Code ................cccorunen... ucc
unilateral .........cccoccoevviveeererreerre e uni
VENAEL .....eceecrnerreeeeerenessessesnesesseesessessesnens VE
VENAOT ...enececcreretreesece e esessesteseesse s e sessess VR
VEISUS «oovereruiinresisessesetsnceesessesesesssrssssnsessssesessssessas v
void for vagueness ............coceereerevernrcneernsinennseenne VFV
weight of the evidence............ccovvrerrrrereeninnnne. wle
weight of authority .........cccccvviveinienriesenreeennnn, w/a
WIFE cocrecee e et enesnenens w
WIH ettt rsae e s s sessesenene w/
WIHID ..ottt seenenes wii
without prejudice .........ccecveeveenreveeereerernerenene. w/ofp
WItHOUL ......ceeieiiiiierenrccenresecre e sesssesbesnns w/o



GLOSSARY
COMMON LATIN WORDS AND PHRASES ENCOUNTERED IN THE LAW

A FORTIORI: Because one fact exists or has been proven, therefore a second fact that is related to the first fact must also exist.

A PRIORI: From the cause to the effect. A term of logic used to denote that when one generally accepted truth is shown to be a
cause, another particular effect must necessarily follow.

AB INITIO: From the beginning; a condition which has existed throughout, as in a marriage which was void ab initio.

ACTUS REUS: The wrongful act; in criminal law, such action sufficient to trigger criminat liability.

AD VALOREM: According to value; an ad valorem tax is imposed upon an item located within the taxing jurisdiction calculated by the
value of such item.

AMICUS CURIAE: Friend of the court. lts most common usage takes the form of an amicus curiae brief, filed by a person who is not
a party to an action but is nonetheless allowed to offer an argument supporting his legal interests.

ARGUENDO: In arguing. A statement, possibly hypothetical, made for the purpose of argument, is one made arguendo.

BILL QUIA TIMET: A bill to quiet title (establish ownership) to real property.

BONA FIDE: True, honest, or genuine. May refer to.a person’s legal position based on good faith or lacking notice of fraud (such as a
bona fide purchaser for value) or to the authenticity of a particular document (such as a bona fide last will and testament).

CAUSA MORTIS: With approaching death in mind. A gift causa mortis is a gift given by a party who feels certain that death is imminent.

CAVEAT EMPTOR: Let the buyer beware. This maxim is reflected in the rule of law that a buyer purchases at his own risk because it
is his responsibility to examine, judge, test, and otherwise inspect what he is buying.

CERTIORARI: A writ of review. Petitions for review of a case by the United States Supreme Court are most often done by means of a
writ of certiorari.

CONTRA: On the other hand. Opposite. Contrary to.

CORAM NOBIS: Before us; writs of error directed to the court that originally rendered the judgment.

CORAM VOBIS: Before you; writs of error directed by an appellate court to a lower court to correct a factual error.

CORPUS DELICTI: The body of the crime; the requisite elements of a crime amounting to objective proof that a crime has been
committed.

CUM TESTAMENTO ANNEXO, ADMINISTRATOR (ADMINISTRATOR C.T.A.): With will annexed; an administrator ¢.t.a. settles an
estate pursuant to a will in which he is not appointed.

DE BONIS NON, ADMINISTRATOR (ADMINISTRATOR D.B.N.): Of goods not administered; an administrator d.b.n. settles a partially
settled estate.

DE FACTO: In fact; in reality; actually. Existing in fact but not officially approved or engendered.

DE JURE: By right; lawful. Describes a condition that is legitimate “as a matter of law,” in contrast to the term “de facto,” which
connotes something existing in fact but not legally sanctioned or authorized. For example, de facto segregation refers to segrega-
tion brought about by housing patterns, etc., whereas de jure segregation refers to segregation created by law.

DE MINIMUS: Of minima! importance; insignificant; a trifle; not worth bothering about.

DE NOVO: Anew; a second time; afresh. A trial de novo is a new trial held at the appellate level as if the case originated there and
the trial at a lower level had not taken place.

DICTA: Generally used as an abbreviated form of obiter dicta, a term describing those portions of a judicial opinion incidental or not
necessary to resolution of the specific question before the court. Such nonessential statements and remarks are not considered to be
binding precedent.

DUCES TECUM: Refers to a particular type of writ or subpoena requesting a party or organization to produce certain documents in their
possession.

EN BANC: Full bench. Where a court sits with all justices present rather than the usual quorum.

EX PARTE: For one side or one party only. An ex parte proceeding is one undertaken for the benefit of only one party, without notice
to, or an appearance by, an adverse party.

EX POST FACTO: After the fact. An ex post facto law is a law that retroactively changes the consequences of a prior act.

EX REL.: Abbreviated form of the term ex relatione, meaning, upon relation or information. When the state brings an action in which

~ithas no interest against an individual at the instigation of one who has a private interest in the matter.

FORUM NON CONVENIENS: Inconvenient forum. Although a court may have jurisdiction over the case, the action should be tried in
a more conveniently located court, one to which parties and witnesses may more easily travel, for example.

GUARDIAN AD LITEM: A guardian of an infant as to litigation, appointed to represent the infant and pursue his/her rights.

HABEAS CORPUS: You have the body. The modern writ of habeas corpus is a writ directing that a person (body) being detained
(such as a prisoner) be brought before the court so that the legality of his detention can be judicially ascertained.

IN CAMERA: In private, in chambers. When a hearing is held before a judge in his chambers or when all spectators are excluded
from the courtroom.

IN FORMA PAUPERIS: In the manner of a pauper. A party who proceeds in forma pauperis because of his poverty is one who is
allowed to bring suit without liability for costs.
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INFRA: Below, under. A word referring the reader to a later part of a book. (The opposite of supra.)

IN LOCO PARENTIS: In the place of a parent.

IN PARI DELICTO: Equally wrong; a court of equity will not grant requested relief to an applicant who is in pari delicto, or as much at fault
in the transactions giving rise to the controversy as is the opponent of the applicant.

IN PARI MATERIA: On like subject matter or upon the same matter. Statutes relating to the same person or things are said to be in
pari materia. It is a general rule of statutory construction that such statutes should be construed together, i.e., looked at as if they
together constituted one law.

IN PERSONAM: Against the person. Jurisdiction over the person of an individual.

INRE: In the matter of. Used to designate a proceeding involving an estate or other property.

IN REM: A term that signifies an action against the res, or thing. An action in rem is basically one that is taken directly against
property, as distinguished from an action in personam, i.e., against the person.

INTER ALIA: Among other things. Used to show that the whole of a statement, pleading, list, statute, etc., has not been set forth in its
entirety.

INTER PARTES: Between the parties. May refer to contracts, conveyances or other transactions having legal significance.

INTER VIVOS: Between the living. An inter vivos gift is a gift made by a living grantor, as distinguished from bequests contained in a
will, which pass upon the death of the testator.

IPSO FACTO: By the mere fact itself.

JUS: Law or the entire body of law.

LEX LOCI: The law of the place; the notion that the rights of parties to a legal proceeding are governed by the law of the place where
those rights arose.

MALUM IN SE: Evil or wrong in and of itself; inherently wrong. This term describes an act that is wrong by its very nature, as
opposed to one which would not be wrong but for the fact that there is a specific legal prohibition against it (malum prohibitum).

MALUM PROHIBITUM: Wrong because prohibited, but not inherently evil. Used to describe something that is wrong because it is
expressly forbidden by law but that is not in and of itself evil, e.g., speeding.

MANDAMUS: We command. A writ directing an official to take a certain action.

MENS REA: A guitty mind; a criminal intent. A term used to signify the mental state that accompanies a crime or other prohibited act.
Some crimes require only a general mens rea (general intent to do the prohibited act), but others, like assault with intent to murder,
require the existence of a specific mens rea.

MODUS OPERANDI: Method of operating; generally refers to the manner or style of a criminal in committing crimes, admissible in
appropriate cases as evidence of the identity of a defendant.

NEXUS: A connection to.

NISI PRIUS: A court of first impression. A nisi prius court is one where issues of fact are tried before a judge or jury.

N.O.V. (NON OBSTANTE VEREDICTO): Notwithstanding the verdict. A judgment n.o.v. s a judgment given in favor of one party
despite the fact that a verdict was returned in favor of the other party, the justification being that the verdict sither had no reason-
able support in fact or was contrary to law.

NUNC PRO TUNC: Now for then. This phrase refers to actions that may be taken and will then have full retroactive effect.

PENDENTE LITE: Pending the suit; pending litigation underway.

PER CAPITA: By head; beneficiaries of an estate, if they take in equal shares, take per capita.

PER CURIAM: By the court; signifies an opinion ostensibly written “by the whole court” and with no identified author.

PER SE: By itself, in itself; inherently.

PER STIRPES: By representation. Used primarily in the law of wills to describe the method of distribution where a person, generally
because of death, is unable to take that which is left to him by the will of another, and therefore his heirs divide such property
between them rather than take under the will individually.

PRIMA FACIE: On its face, at first sight. A prima facie case is one that is sufficient on its face, meaning that the evidence supporting
it is adequate to establish the case until contradicted or overcome by other evidence.

PROTANTO: For so much; as far as it goes. Often used in eminent domain cases when a property owner receives partial payment
for his land without prejudice to his right to bring suit for the full amount he claims his land to be worth.

QUANTUM MERUIT: As much as he deserves. Refers to recovery based on the doctrine of unjust enrichment in those cases in
which a party has rendered valuable services or furnished materials that were accepted and enjoyed by another under circum-
stances that would reasonably notify the recipient that the rendering party expected to be paid. In essence, the law implies a
contract to pay the reasonable value of the services or materials furnished.

QUASH: Almost like; as if; nearly. This term is essentially used to signify that one subject or thing is almost analogous to another but
that material differences between them do exist. For example, a quasi-criminal proceeding is one that is not strictly criminal but
shares enough of the same characteristics to require some of the same safeguards (e.g., procedural due process must be followed
in a parol hearing).



QUID PRO QUO: Something for something. In contract law, the consideration, something of value, passed between the parties to
render the contract binding.

RES GESTAE: Things done; in evidence law, this principle justifies the admission of a statement that would otherwise be hearsay when
it is made so closely to the event in question as to be said to be a part of it, or with such spontaneity as not to have the possibility of
falsehood.

RES IPSA LOQUITUR: The thing speaks for itself. This doctrine gives rise to a rebuttable presumption of negligence when the
instrumentality causing the injury was within the exclusive control of the defendant, and the injury was one that does not normally
occur unless a person has been negligent.

RES JUDICATA: A matter adjudged. Doctrine which provides that once a court of competent jurisdiction has rendered a final judgment
or decree on the merits, that judgment or decree is conclusive upon the parties to the case and prevents them from engaging in any
other litigation on the points and issues determined therein.

RESPONDEAT SUPERIOR: Let the master reply. This doctrine holds the master liable for the wrongful acts of his servant (or the
principal for his agent) in those cases in which the servant (or agent) was acting within the scope of his authority at the time of the
injury.

STARE DECISIS: To stand by or adhere to that which has been decided. The common law doctrine of stare decisis attempts to give
security and certainty to the law by following the policy that once a principle of law as applicable to a certain set of facts has been set
forth in a decision, it forms a precedent which will subsequently be followed, even though a different decision might be made were it
the first time the question had arisen. Of course, stare decisis is not an inviolable principle and is departed from in instances where
there is good cause (e.g., considerations of public policy led the Supreme Court to disregard prior decisions sanctioning segrega-
tion).

SUPRA: Above. A word referring a reader to an earher part of a book.

ULTRA VIRES: Beyond the power. This phrase is most commonly used to refer to actions taken by a corporation that are beyond the
power or legal authority of the corporation.

ADDENDUM OF FRENCH DERIVATIVES

IN PAIS: Not pursuant to legal proceedings.

CHATTEL: Tangible personal property.

CY PRES: Doctrine permitting courts to apply trust funds to purposes not expressed in the trust but necessary to carry out the settlor's intent.

PER AUTRE VIE: For another's life; in property law, an estate may be granted that will terminate upon the death of someone other than the
grantee.

PROFIT A PRENDRE: A license to remove minerals or other produce from land.

VOIR DIRE: Process of questioning jurors as to their predispositions about the case or parties to a proceeding in order to ldentlfy those
jurors displaying bias or prejudice.
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CHAPTER 2*
ENTRY INTO THE BUSINESS OF BANKING

QUICK REFERENCE RULES OF LAW

1. The Chartering Process. The Comptroller’s decision regarding a bank chartering application will be upheld
unless, on review, the court finds the decision was arbitrary, capricious, or an abuse of discretion. (Camp v.
Pitts)

2. Chartering Process for State Banks. A banking regulator has discretion as to the form its factual findings will
take when a bank charter is issued. (State Banking Board v. Allied Bank, Marble Falls)

*There are no cases in Chapter 1.



