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LLOYD’S
LAW REPORTS

Editor: Miss M. M. D’'SOUZA, LL.B., Barrister

[1983] VoL. 2]

The ‘“Hoegh Apapa’’

PART 1

HOUSE OF LORDS
Mar. 14, 15 and 16, 1983

MERKUR ISLAND SHIPPING
CORPORATION
v

LAUGHTON SHAW AND LEWIS
(THE “HOEGH APAPA”)

Before Lord DirLOCK,

Lord EDMUND-DAVIES,
Lord KerTH oF KINKEL,
Lord BRANDON OF OAKBROOK and
Lord BRIGHTMAN

Pratice — Trade union dispute — Vessel prevented
from sailing — Injunction granted to lift blacking —
Owners claimed damages for deliberate interference
with time charter and with owners’ trade and

business — Whether trade union entitled to
immunity — Whether writ disclosed cause of action
at common law — Trade Union and Labour

Relations Act, 1974, s. 13 — Employment Act,
1980, s. 17.

The plaintiff owners let their vesssel Hoegh
Apapa to the charterers under a time charter dated
Feb. 12, 1982. The charter provided inter alia:

51. In the event of loss of time due to boycott
of the vessel in any port or place by shore
labour or others . . . or arising from the terms
and conditions on which the members of the
crew are employed . .. payment of hire shall
cease for time thereby lost.

60. Should the vessel be prevented from work
for the reasons as outlined in Clause . . . 51 ...
for more than ten days, Charterers shall have
the option of cancelling this contract.

Hoegh Apapa was a Liberian registered vessel
and the majority of her crew were Filipinos
recruited in Manila. On July 6, 1982, the vessel
was in Tilbury when a crew member complained

of low wages to a representative of the defendants
(I.T.F.). The vessel however escaped from Tilbury
during the negotiations for an agreement.

On July 14 I.T.F. learned that the vessel was due
in Liverpool on July 15 for loading. I.T.F. asked
for help to black the vessel. On July 16 the vessel
was ready to sail but the tug-men in breach of their
contract of employment refused to take her, save
to a lay berth. The lock-keepers also refused to
work the gates to allow the vessel out. I.T.F. were
informed of the terms of the charter on July 16.

Negotiations to settle the dispute failed and the
owners applied for an injunction to lift the
blacking.

By their writ the owners claimed damages for
(1) interference with contract and (2) interference
with trade or business. They argued that they had
an unanswerable claim for damages at common
law and although I.T.F. would have been protected
by s. 13 of the Trade Union and Labour Relations
Act, 1974 (the 1974 Act) such immunity had been
removed by s. 17 of the Employment Act, 1980
(the 1980 Act).

I.T.F. accepted that the claim for interference
with trade or business disclosed a good cause of
action but contended that they were protected by
s. 13 of the 1974 Act.

Held, by PARKER, J., that the owners
were entitled to the injunctions applied for.

On appeal by I.T.F.:

————Held, by C.A. (Sir JoHN DONALDSON,
M.R., O’ConNNoOR and DiLLoN, L.JJ.), that (1) the
owners had made out a cause of action at common
law in that L.T.F., with knowledge of the charter,
intended to prevent the due performance of the
contract and in doing so they had induced the
tug-men to commit a breach of contract of
employment and that a necessary consequencé of
calling out the tug-men was that the charterers
were prevented from performing their contract
thereby causing damage to the owners;

(2) the act done in calling out the tug-men was
fairly and squarely within and so given immunity
by s. 13 (a) of the 1974 Act so far as interference
with contract was concerned; however that
immunity was removed by s. 17 of the 1980 Act in
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that there was no contract subsisting between the
owners and the tug-owners and the purpose was
not directly to prevent supply, i.e., the means used
was to prevent supply of service by the tug-owners
to the charterers under the contract between them;

(3) the intention of Parliament was to remove
immunity from liability caused by secondary
action as defined in s. 17 to anyone suffering
damage who apart from the 1974 Act could
maintain an action for it;

(4) as to the claim for damages in respect of
interference with trade or business it was not
possible on the material at present available to
decide the limits of the immunity granted by s. 13
of the 1974 Act;

(5) in the circumstances the learned Judge was
entitled to make the orders that he did on the basis
of unlawful interference with contract and the
appeal would be dismissed.

On appeal by L.T.F.:

———Held, by H.L. (Lord DrpLock, Lord
EpmunDp-DAvies, Lord KeitH of KINKEL, Lord
BrANDON of OakBROOK and Lord BRIGHTMAN),
that (1) all the four elements required for the tort
of actionable interference with contractual rights
were fulfilled in this case (see p. 6, col. 2; p. 7,
col. 1); and the owners had made out a strong
prima facie case that I.T.F. had committed the
common law tort of actionable interference with
contractual rights (see p. 7, col. 1).

——D. C. Thomson & Co. Ltd.- v. Deakin,
[1952] Ch. 646, applied.

(2) in the instant case the contract concerned
was the charter; the employers who were parties to
the trade dispute were the owners and the charter
was a contract for the supply of services to which
the owners and the charterers alone were parties;
the owners were not parties to any subsisting
contract with the tug-owners and the tug-owners
were the employers under the contract of
employment to which the secondary action
related so that the requirements of sub-s. (3) (a)
of the 1980 Act were not satisfied; there was
therefore secondary action within the meaning of
s. 17 (2) which did not satisfy the requirements of
sub-s. (3) with the result that the immunity
granted by s. 13 of the 1974 Act was withdrawn by
s. 17 of the 1980 Act (see p. 8, cols. 1 and 2); and
the appeal would be dismissed (see p. 8, col. 2;
p. 9, col. 1).

The following cases were referred to in the
judgment of Lord Diplock:

Marina Shipping Ltd. v. Laughton (The
Antama), (C.A.) [1982] 2 Lloyd’s Rep. 112;
[1982] Q.B. 1127;

N.W.L. Ltd. v. Wood, [1980] 1 Lloyd’s Rep. 1;
[1979] 1 W.L.R. 1294;

Thogxson (D.C) & Co. Ltd. v. Deakin, [1952]
C .

Torquay Hotel Co. Ltd. v. Cousins, (C.A.)
[1969] 2 Ch. 106.

This was an appeal by the defendants I.T.F.
(of which Mr. Brian Laughton, Mr. H. Shaw
and Mr. H. Lewis were the official representa-
tives) from the decision of the Court of Appeal
([1983] 1 Lloyd’s Rep. 154) dismissing the
appeal of the I.T.F. from the decision of Mr.
Justice Parker given in favour of the plaintiffs,
Merkur Island Shipping Corporation and
holding in effect that I.T.F. were liable to the
plaintiffs for unlawful interference with the
plaintiffs’ contract.

Mr. Roger Buckley, Q.C., and Mr. Timothy
Charleton (instructed by Messrs. Holman,
Fenwick & Willan) for the plaintiffs; Mr. Cyril
Newman, Q.C., Mr. Nicholas Merriman and
Mr. Charles Macdonald (instructed by Messrs.
Clifford-Turner) for the defendants, I.T.F.

The further facts are stated in the judgment of
Lord Diplock.

Judgment was reserved.

Thursday, Apr. 21, 1983

JUDGMENT

Lord DIPLOCK: My Lords, this appeal, in
which I shall refer to the individual appellants
collectively as “I.T.F.”, is concerned with yet
another skirmish in the war that has for some
years past been waged by the International
Transport Workers’ Federation (“I.T.F.”)
against the use of vessels under flags of
convenience in maritime trade to and from ports
in Western Europe. The objects of this
campaign, its consequences on the employment
of Asian seamen and the way in which it has
hitherto been conducted are explained in
N.W.L. Ltd. v. Woods, [1980] 1 Lloyd’s Rep. 1;
[1979] 1 W.L.R. 1294 at pp. 4 and 1297. The
present appeal, however, differs from the
previous I.T.F. cases because it is the first to
have come before this House, and only the
second to have come before the Court of
Appeal, in which the blacking of a flag-of-
convenience vessel by preventing it from leaving
a port in the United Kingdom took place after
the coming into force of s. 17 of the
Employment Act, 1980 (“‘the 1980 Act’’), which
withdraws from certain kinds of secondary
action taken in furtherance of a trade dispute,
the wide immunity from liability in tort
conferred by s. 13 of the Trade Union and
Labour Relations Act, 1974 as amended in 1975
and 1976 (““the 1974 Act™).
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Such facts as it is necessary to recount in order
to dispose of this appeal can be stated briefly.
The respondents (‘“‘the shipowners’) own Hoegh
Apapa (“‘the ship™), a Liberian registered ship,
of which the majority of the crew were Filipinos.
On July 15, 1982, she arrived at a dock in
Liverpool for loading. I.T.F., (of which the
individual appellants are officials) having
previously learnt that the shipowners were
paying less than the rate of wages approved by
I.T.F., persuaded the tug-men employed by a
company known as Rea Towing (‘“the tug-
owners”) to refuse, in breach of their contract of
employment with the tug-owners, to move the
ship out of the dock so as to enable her to sail.

The ship was let by the shipowners to Leif
Hoegh & Co. (“the charterers™) under a time
charter (‘“‘the charter’”) in the New York
Produce Exchange form with certain additional
clauses, to two of which it will be necessary to
refer. The charterers in turn had sub-chartered
the ship to Ned Lloyd under a six-months’ time
charter (“‘the sub-charter’’) containing similar
clauses. Both charter and sub-charter provided
that the charterers thereunder should:

. .. provide and pay for all . . . port charges,
normal pilotages, agencies, commissions,
consular charges ... and all other usual
expenses. . . . but when the vessel puts into a
port for causes for which the vessel is
responsible, then all such charges incurred
shall be paid by the owners.

Pursuant to this clause in the sub-charter, the
sub-charterers, who have a running contract
with the tug-owners for the provision of tugs to
all their vessels using the port of Liverpool,
made through their agent a specific contract
with the tug-owners for the provision of tugs to
take the ship into and out of the dock at which
the ship was to be loaded. As a result of the
blacking of the vessel, however, on completion
of the loading on July 16 the tug-men employed
by the tug-owners, in breach of their contracts of
employment, refused to move the ship except to
a lay-berth.

While the ship was thus immobilized, on
July 21 the shipowners applied ex parte to Mr.
Justice Parker, sitting in the Commercial Court,
for an order requiring I.T.F. to lift the blacking
of the ship. The hearing, at which I.T.F. were
represented and adduced affidavit evidence,
took place on July 23 when Mr. Justice Parker
granted the injunction.

On the very same day as the injunction was
granted an extraordinarily high tide in the
Mersey made it necessary for the lock-keepers to
leave the dock gates open and the ship,
dispensing with the use of tugs, seized the
opportunity to escape from the dock under her

own power and to proceed to sea. The result was
that the injunction came too late to have
practical consequences unless the ship should
return to Liverpool on another voyage under the
sub-charter — an event which did not in fact
occur. But the question whether Mr. Justice
Parker misdirected himself in law in holding that
the shipowners had a cause of action against
I.T.F. has not been thereby rendered wholly
academic. The shipowners’ writ includes claims
in tort for damages under two alternative heads:

(1) Damages for deliberate interference
with and/or threat to the performance of a
time charter dated 12th February 1982
between the plaintiffs and Leif Hoegh and Co.
Aktieselskab, such interference and/or threat
being brought about by unlawful means,
namely wrongfully procuring and/or inducing
and/or threatening to procure or induce lock
keepers and/or tugmen and/or pilots and/or
boatmen and/or linesmen and/or others
concerned with the free passage and operation
of vessels at Liverpool to refuse to assist the
free passage or working of the “Hoegh
Apapa” at Liverpool.

(2) Damages for deliberate interference
with and/or threat to the trade and business of
the plaintiffs, such interference and/or threat
being brought about by unlawful means
namely wrongfully procuring and/or inducing
and/or threatening to procure or induce lock
keepers and/or tugmen and/or boatmen
and/or linesmen and/or others concerned with
the free passage and operation of vessels at
Liverpool to refuse to assist the free passage
or working of the “Hoegh Apapa” at
Liverpool.

It was under the first head that Mr. Justice
Parker held that on the evidence before him the
shipowners had shown a cause of action at
common law in respect of which it was unlikely
the I.T.F. would succeed in establishing an
immunity from liability under the 1974 Act as
modified by the 1980 Act.

Before the 1980 Act came into force the
question whether “blacking” was lawful in any
particular case involved a two-stage approach.
Stage 1 was to determine whether the plaintiff
had established that what was done in the course
of the ““blacking” would, if the 1974 Act had not
been passed, have given him a cause of action in
tort. If so, stage 2 was to determine whether that
cause of action was removed as against
individual defendants by s. 13 of the 1974 Act.
To that two-stage process the 1980 Act added
one further stage, stage 3. This was to determine
whether that cause of action which had been
removed by the 1974 Act was restored by s. 17 of
the 1980 Act. In adopting this three-stage
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approach I gratefully follow the lead of my
noble and learned friend, Lord Brightman (then
Lord Justice Brightman) in Marina Shipping
Ltd. v. Laughton (The Antama), [1982] 2 Lloyd’s
Rep. 112; [1982] Q.B. 1127.

In the instant case there were two separate
questions of law upon which it was contended
by L.T.F. that Mr. Justice Parker had erred. The
first, which I shall call the stage 1 point, was that
Mr. Justice Parker was wrong in holding that
there was any such tort at common law as was
alleged in head (1) of the writ. The second,
which 1 shall call the stage 3 point, was that the
Judge had misconstrued s. 17 of the 1980 Act—a
question of construction upon which he had
regarded himself as bound by the judgments in
The Antama.

Desirous of clarifying the law about blacking
as affected by s. 17 of the 1980 Act, I.T.F.
appealed to the Court of Appeal from Mr.
Justice Parker’s order. In their notice of appeal
in addition to the stage 1 point and the stage 3
point, they raised several other points with
which your Lordships need not be concerned.
The Court of Appeal (Sir John Donaldson,
M.R., Lords Justices O’Connor and Dillon)
acceded to I.T.F.’s request for clarification of
the law; since, as Sir John Donaldson, M.R.,
put it—

.. . lack of clarity posed problems for a judge
who is asked, at short notice and as a matter
of urgency, to grant an injunction [[1983]
1 Lloyd’s Rep. 154; [1983] 2 W.L.R. 45 at
pp. 164 and 61].

The Court of Appeal were unanimous in
upholding the judgment appealed from on the
stage 1 point. On the stage 3 point, the Court of
Appeal too regarded themselves as bound by the
decision in The Antama, although both Sir John
Donaldson, M.R. and Lord Justice O’Connor
did state briefly in their own words reasons for
agreeing with the interpretation of s. 17 of the
1980 Act that had commended itself to the
Court of Appeal in The Antama.

My Lords, although the stage 1 point is one of
common law, the importance of the shipowners’
being able to establish a cause of action at
common law under head (1) of the writ rather
than, or as well as, a cause of action at common
law under head (2), is a consequence of the
language used in s. 13 of the 1974 Act and s. 17
of the 1980 Act, since it is rightly not contested
by the shipowners that if their only cause of
action at common law lay under head (2) of the
writ, it would be removed at stage 2 by s. 13 (2)
of the 1974 Act and would not be restored at
stage 3 by s. 17 of the 1980 Act. It is therefore
convenient to start by setting out these sections

in extenso omitting only, as irrelevant,
sub-ss. (4) and (5) and part of sub-s. (7) of s. 17
of the 1980 Act:

1974 Act

13. Actsin contemplation or furtherance of
trade disputes—

(1) An act done by a person in contempla-
tion or furtherance of a trade dispute shall
not be actionable in tort on the ground only—

(a) that it induces another person to
break a contract or interferes or induces
any other person to interfere with its
performance; or

(b) that it consists in his threatening that
a contract (whether one to which he is a
party or not) will be broken or its
performance interfered with, or that he will
induce another person to break a contract
or to interfere with its performance.

(2) For the avoidance of doubt it is hereby
declared that an act done by a person in
contemplation or furtherance of a trade
dispute is not actionable in tort on the ground
that it is an interference with the trade,
business of employment of another person, or
with the right of another person to dispose of
his capital or his labour as he wills.

(3) For the avoidance of doubt it is hereby
declared that—

(a) an act which by reason of sub-
section (1) or (2) above is itself not
actionable;

(b) abreach of contract in contemplation
or furtherance of a trade dispute; shall not
be regarded as the doing of an unlawful
act or as the use of unlawful means for the
purposes of establishing liability in tort.

(4) An agreement or combination by two
or more persons to do or procure the doing of
any act in contemplation or furtherance of a
trade dispute shall not be actionable in tort if
the act is one which, if done without any such
agreement or combination, would not be
actionable in tort.

1980 Act

17.—(1) Nothing in section 13 of the 1974
Act shall prevent an act from being
actionable in tort on a ground specified in
subsection (1)(a) or (b) of that section in any
case where—

(a) the contract concerned is not a
contract of employment, and
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(b) one of the facts relied upon for the
purpose of establishing liability is that there
has been secondary action which is not
action satisfying the requirements of
subsection (3), (4) or (5) below.

(2) For the purposes of this section there is
secondary action in relation to a trade dispute
when, and only when, a person—

(a) induces another to break a contract
of employment or interferes or induces
another to interfere with its performance,

or

(b) threatens that a contract of employ-
ment under which he or another is
employed will be broken or its performance
interfered with, or that he will induce
another to break a contract of employment
or to interfere with its performance,

if the employer under the contract of
employment is not a party to the trade
dispute.

(3) Secondary action satisfies the require-
ments of this subsection if—

(a) the purpose or principal purpose of
the secondary action was directly to prevent
or disrupt the supply during the dispute of
goods or services between an employer who
is party to the dispute and the employer
under the contract of employment to which
the secondary action relates; and

(b) the secondary action (together with
any corresponding action relating to other
contracts of employment with the same
employer) was likely to achieve that
purpose . . .

(6) In subsections (3)(a) and (4)(a) above—

(a) references to the supply of goods or
services between two persons are references
to the supply of goods or services by one to
the other in pursuance of a contract
between them subsisting at the time of the
secondary action, and

(b) references to directly preventing or
disrupting the supply are references to
preventing or disrupting it otherwise than
by means of preventing or disrupting the
supply of goods or services by or to any
other person.

(7) Expressions used in this section and in
the 1974 Act have the same meanings in this
section as in that Act . . .

(8) Subsection (3) of section 13 of the 1974
Act shall cease to have effect.

The stage 1 point

The common law tort relied upon by the
shipowners under head (1) of the writ is the tort
of interfering by unlawful means with the
performance of a contract. The contract of
which the performance was interfered with was
the charter, the form the interference took was
by immobilizing the ship in Liverpool to prevent
the captain from performing the contractual
obligation of the shipowners under cl. 8 of the
charter to “‘prosecute his voyages with the
utmost dispatch”. The unlawful means by which
the interference was effected was by procuring
the tug-men and the lock-men to break their
contracts of employment by refusing to carry
out the operations on the part of the tug-owners
and the port authorities that were necessary to
enable the ship to leave the dock.

The reason why the shipowners relied upon
interference with the performance of the charter
rather than procuring a breach of it was the
presence in the charter of cll. 51 and 60 which
were in the following terms:

51. Blockade/boycott. In the event of loss
of time due to boycott of the vessel in any port
or place by shore labour or others, or arising
from Government restrictions by reason of
the vessel’s flag, or arising from the terms and
conditions on which the members of the crew
are employed, or by reason of the trading of
this vessel, payment of hire shall cease for
time thereby lost.

60. Cancellation. Should the vessel be
prevented from work for the reasons as
outlined in Clauses 49/50/51 and 52 for more
than ten days, Charterers shall have the
option of cancelling this contract.

My Lords, your Lordships have had the
dubious benefit during the course of the
argument in this appeal of having been referred
once more to many of those cases, spanning
more than a century, that were the subject of
analysis in the judgment of Lord Tustice Tenkins
in D. C. Thomson & Co. Ltd. v. Deakin, [1952]
Ch. 646 and led to his statement of the law as to
what are the essential elements in the tort of
actionable inference with contractual rights by
“blacking” that is cited by Sir John Donaldson,
M.R., and, at rather greater length, by Lord
Justice O’Connor in their judgments in the
instant case. That statement has, for 30 years
now, been regarded as authoritative, and for my
part, I do not think that any benefit is gained by
raking over once again the previous decisions.
The elements of the tort as stated by Lord
Justice Jenkins were :

. first, that the person charged with
actionable interference knew of the existence



