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Introduction

In all known societies, family structure has been closely linked to
economic structure.! The complex nature of the linkage and the actual
dynamics of related changes in the family and the economy have been the
subject of much speculation and study,? but their legal aspects have been
little noted.® This book examines recent developments in family law,
employment law and property law, and finds that they are closely related
to each other, as well as to certain modern trends that are transforming
private law generally. In a time of transition, both in family behavior and
in the nature and forms of wealth, the law is reflecting and interacting
with social trends which affect the majority of persons, primarily those
who are at neither the highest nor the lowest economic levels. Of
particular note are the following: (1) While legal ties among family
members are becoming attenuated and the legal structure of the family is
being loosened, the web of relationships that bind an individual to his job
(and his job to him) is becoming tighter and more highly structured.
Changes in the legal regulation of family relationships increasingly
reflect the perishability and fluidity, if not the transience, of these
relationships, while legal changes in the workplace recognize and
reinforce the durability and centrality, if not the permanence, of the work
relationship. (2) Developments in labor, property, social welfare,
constitutional and family law reflect and promote expectations that an

! See generally, Konig (1974) paras. 36 and 55; Wrigley (1977) 83; Marx (1973) 3; and
Kanter (1977).

? E.g., Engels (1972); Lasch (1977a); Goode (1977); Stone (1977). Lasch (1977b, 33) raises
the important “possibility that the history of the family provides the missing link
between culture and intellectual history on the one hand and politico-economic history
on the other; between the study of culture and the study of social structure, production,
and power.” Stone’s early modern English family history, a synthesis based on his own
research and on studies made by many other family historians, is remarkable for its
attention to economic and legal history of the period.

% A notable exception is James Coleman (1974) who began his book, Power and the
Structure of Society, as follows:

[T]here seems nowhere to exist, neither among social scientists nor among others
who discuss these matters, the recognition that the society has changed over the
past few centuries, in the very structural elements of which it is composed.

A sensitive indicator of this change may be found in law, because law (along
with politics) is the practicing profession for which social organization is the
central field of operations (13).



2 Introduction

individual’s economic security against illness and old age or family
disruption by death or divorce will no longer, in principle, be provided by
the family, and that it will, in principle, be provided through her own
work and work-related benefits, with government as a back-up system.
These changes are part of a long historical process that has effected a
fundamental alteration in the relative social and economic importance of
family, work and government as determinants of wealth, standing,
self-esteem and economic security. In the legal order, these changes form
part of the intensification of that pervasive process of rationalization and
bureaucratization early identified by Max Weber,* through which all law
becomes more public and administrative. In the economic order, stress
points — elements of instability that seem to augur change whose
direction is uncertain — pose problems for the legal system. Ideology
frequently distracts from or disguises important tensions. Chapters 1
through 4 examine these legal changes through examples drawn from
inheritance law, family law, employment law, property law and social
welfare law. Chapter 5 then speculates on their broader implications and
considers the signs that some of the legal trends described in earlier
chapters may be reaching the limits of their expansive force.
Although continuity of analysis is provided here by following the law
of the United States, the study draws on legal developments in England,
France, Sweden and West Germany, where appropriate, to support,
confirm, refine or qualify the hypotheses advanced here. The study
proceeds on the assumption that family law, property and contract are all
essentially parts of one field of law, and that developments in each area
become more comprehensible when they are placed in the context of
trends in private or civil law generally. In this respect, the approach taken
here is basically that of a civil lawyer for whom the distinction between
private law, that body of norms purporting to govern the relationships of
citizens with each other, and public law, those norms governing the
relationships of public bodies with citizens or other public bodies, has
traditionally been important. But while disparate fields of common law
can be thought of as collapsing together into a single field of private law
through a process we might call “civilization,” the field of private law
itself has been deeply invaded in civil- and common-law countries
through what may be called a process of “publicization.” Thus, the
private-public law distinction is increasingly difficult to make and
maintain. However, it is convenient to use as a starting point the
characterization by the great French legal sociologist, Jean Carbonnier,
of property, contract and family as the “three pillars of the civil law,”®

* Weber (1946) 198ff, 216ff.
5 Carbonnier (1971) 123.



