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Foreword

It has not gone unnoticed in the international arbitration world that Belgium - the small
country which is home to the seat of the EU Commission and many related
organizations, with its historical ties to old European empires, as well as its revived
links to sub-Saharan Africa, nested on the cross roads between North and South
Europe, on the one hand, and between continental Europe and the Anglosaxon world,
on the other hand, with its three national languages and arbitration practitioners who
are multilingual and often hold law degrees in both the civil and common law - has
since 2013 taken various initiatives to put itself more prominently on the map of
international arbitration. First, CEPANI, the country’s largest arbitration institution
and best known organization for ADR, amended its arbitration rules so as to
incorporate latest best practice. They became effective on 1 January 2013, and less than
half a year later, on 24 June 2013, the new arbitration law was adopted, becoming
effective on 1 September 2013.

With this new modern law, which applies not only to commercial arbitration, but
e.g. also to investment arbitration as well as sports arbitration, Belgium confirms its
reputation as a hospitable country for international arbitration which it has always
been. Belgian initiatives concerning arbitration were always inscribed in a wider,
international context: the bilateral treaties on the execution of court decisions which
Belgium signed in the nineteenth century already contained a clause on the recognition
and execution of awards and the country was one of the first signatories of the
multilateral treaty of Geneva on the enforcement of foreign arbitral awards. The
Belgian legislator wisely refrained from re-inventing the wheel as regards arbitration,
which explains why the chapter on arbitration in the 1967 new judirial code was
modelled after the 1966 Strasbourg Convention on Arbitration and why in 2013 another
model law, this time UNCITRAL’s, was used as a basis for the new law on arbitration.
The international spirit of the country also explains why international and domestic
arbitration are in the new law governed by the same common regime. The only
specificity in Belgian law for non-Belgian parties relates to the setting aside of awards
rendered in Belgium. In 1985, the arbitration law was amended to exclude for parties
who had no connection with Belgium the possibility to have the award issued in
Belgium set aside. In 1998, the automatic nature of this special regime was abolished
and the exclusion of annulment procedures became optional. The 2013 law has
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Foreword

maintained this option for parties without connection to Belgium to waive their right to
have the award set aside.

The book which you are about to explore now, is a third tool offered to the
international community of arbitration practitioners for their activities in Belgium and
a most valuable complement to the new law. The authors have not only written an
exhaustive and well-structured commentary of the new law; the commentary, which is
elaborated in the same logical and structured format for each article, presents the
reader with an insight in Belgian arbitration law which exceeds the statutory text, but
refers also to jurisprudence and doctrine and highlights the historical evolution of the
legislator’s treatment of the issues. It contains useful references to source material and
compares the new statutory provisions not only with the UNCITRAL Model Law
(explaining in detail where and why the law deviates from the Model Law), but with
the arbitration laws of neighbouring countries such as Germany and Switzerland which
also influenced the legislator. When the authors find issues left open by the legislator
they do not hesitate to offer their own views (e.g. on the arbitrability of certain
disputes; pre-appointment interviews of arbitrators; an expert’s and an administrative
secretary’s duty to disclose issues that may give rise to justifiable concerns about
his/her independence or impartiality; the tribunal’s lack of jurisdiction to amend
court-ordered interim and conservatory measures; the authority of international
arbitration tribunals seated in Belgium to apply their own standard of proof; the
possibility for an arbitral tribunal to impose penalties on a party which disregarded its
order to produce evidence; ...).

In their effort to make Belgium even more accessible to foreign arbitration
practitioners, the authors go far beyond commenting the new law. When appropriate,
they give a place to topics not dealt with in the law and shortly situate them in the
Belgian context. Thus, in their commentary of the article on the appointment of
arbitrators, they also discuss the use of administrative secretaries. Another example is
the legal relationship between arbitrators and parties. The authors do not spare their
criticism of the new law as they find it occasionally defective, e.g. where it grants the
state courts jurisdiction to review also the merit of an arbitral tribunal’s decision that
it lacks jurisdiction, which, according to the authors, contradicts the res judicata of the
arbitral tribunal’s decision.

Each article’s commentary is preceded by the French and Dutch official texts of
the article, as well as the unofficial English translation (published by the Belgian
Ministry of Justice). Where necessary, the authors suggest an alternative and possibly
better translation into English. For each article, the commentary devotes a special
sub-chapter to the role of party autonomy in the discussed provision, as well as the
impact of the provision on the costs of the arbitration - if any. The fact that the same
structure is used for the commentary of each article makes the book especially practical
for research.

The book is a treasure trunk of information for arbitration practitioners, whether
Belgium is the seat of the arbitration or the place of enforcement of the award. It even
guides the reader through the intricacies of the choice of language which exists in
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certain courts and addresses issues such as the conflict of laws rules in arbitration.
“Arbitration practitioners” even include Belgian judges for whom the book also
contains useful recommendations, amongst others about the interplay between the law
and the rules of arbitration institutions chosen by the parties.

As this excellent commentary follows closely after the publication of the third
edition of the “Belgian” part of L arbitrage en droit belge et international of G. Keutgen
& G.-A. Dal, it may be concluded that the Belgian arbitration library is as complete and
actual as any domestic or foreign arbitration practitioner - or scholar - may wish.

Vera Van Houtte
Leuven — Den Haag, October 2015
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Preface

A 2015 study for the European parliament looked in astonishment to the unused
potential of Belgium as a seat for international arbitration with the following words:

Belgium is currently a State in transition with respect to its place within arbitration.
In many ways it is an ideal jurisdiction for arbitration, and particularly for
international arbitration, as the location of the European Union institutions in
Brussels means that Belgium has one of the most developed and culturally/
nationally diverse groups of legal practitioners in Europe. |[....] Nonetheless,
arbitration remains surprisingly underdeveloped in Belgium|.]'

One of the main reasons for this finding has without doubt been the 1972 Belgian
Law on Arbitration, which was afflicted with a number of shortcomings. Despite the
various subsequent efforts to make Belgium a more attractive arbitration place - the
most famous one being the automatic exclusion of annulment for international
arbitrations introduced in 1985, but already amended to an opt-out system in 1998 - the
Belgian legislator fell short in adequately remedying the deficiencies.

Until 2013, when an entirely new arbitration law based on the UNCITRAL Model
Law on Commercial Arbitration was adopted. This new law put in place a liberal
system for arbitration, with limited but efficient court intervention. Also in 2013,
CEPANI, the Belgian Centre for Arbitration and Mediation, conducted an overhaul of its
arbitration rules adapting them to the most recent trends in the practice of international
arbitration.

While time will tell whether “13” will prove to be a lucky number for Belgian
arbitration, these are surely exciting times for arbitration practitioners. With the
present book, the editors hope to contribute to the numerous efforts of CEPANI, the
Belgian Ministry of Justice and other Belgian practitioners who have devoted their time
and energy to promote Brussels and Belgium as a globally recognized place of
arbitration.

1. T. COLE, I. BANTEKAS, F. FERRETTI, C. RIEFA, B. WARWAS & P. ORTOLANI (editor:
European Parliament, Policy Department C: Citizens’ Rights and Constitutional Affairs), Legal
Instruments and Practice of Arbitration in the EU, 15 January 2015, European Parliament
Document PE 509,988, p. 58 - available online at http://www.europarl.europa.eu/studies.
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Preface

The aim of this book is to provide practical guidance to arbitration practitioners,
in-house counsel and judges on how to conduct arbitrations in Belgium.

To facilitate its use, the book is not structured per topic, but as an article-by-
article commentary on the 2013 Law on Arbitration. It goes, however, beyond the
contents of the Law in order to show a complete picture of arbitration in Belgium. Each
article commentary follows the same structure, addressing in turn (i) the purpose of the
provision; (ii) a comparison with the Old Belgian Law on Arbitration; (iii) a comparison
with the UNCITRAL Model Law on Commercial Arbitration; (iv) an in-depth analysis;
(v) party autonomy; and- where appropriate — (vi) issues concerning costs.

The core of each article commentary is the in-depth analysis, which will provide
recommendations to practitioners and judges. Furthermore, it will also show the
interplay of the 2013 Law on Arbitration with the rules of major arbitration institutions
in Belgium as well as in the neighbouring countries (CEPANI, DIS, ICC, LCIA, NAI) and
the New York Convention. Finally, each analysis also deals with related issues that are
not addressed expressly in the Law, but may be of relevance for the issues covered in
the provision in question.

The completion of this project would not have been possible without the support
of many. At the risk of omission, the editors wish to thank the following persons in
particular. First, our co-authors, who enthusiastically agreed to contribute to this book,
each of whom adds his or her unique experience and background. Second, our
colleagues at Hanotiau & van den Berg in Brussels, and in particular Véronique van den
Berg, for their invaluable support. We are also indebted to our publisher Kluwer Law
International, and in particular Eleanor Taylor, for believing in this project from its very
inception and bearing with us as deadlines expired. Last but not least, we want to thank
our respective families for the love, motivation and the patience during the many
nights, weekends and holidays that were spent on “the book”. This book is dedicated
to you.

Niuscha Bassiri & Maarten Draye
Brussels, January 2016



Abbreviations and References

The Belgian Law on Arbitration (hereafter “B.L.A.”) is set out in Book VI of the Belgian
Judicial Code (hereafter “B.J.C.”). Its articles will be referred to as articles from the
B.J.C. The B.L.A. is largely modelled after the UNCITRAL Model Law on International
Commercial Arbitration (1985), with amendments as adopted in 2006 (hereafter the
“UNCITRAL Model Law” or “Model Law”)

The Belgian Law on Arbitration in its version before 1 September 2013 (hereafter
“0ld B.L.A.”) will remain relevant for arbitrations seated in Belgium that commenced
prior to the entry into force of the B.L.A. Furthermore, particular attention will be given
to the changes of the B.L.A. General references to the previous Belgian Law on
Arbitration will be made to the Old B.L.A. References to specific provisions will be
made as articles of the Old B.J.C.

At the outset of each commentary, the article in question will be quoted in its
official Dutch and French versions. Furthermore, an English translation is provided.
This translation is based on an unofficial translation circulated by the Belgian Ministry
of Justice, with a number of suggested improvements. These improvements and the
reasons behind it are clearly marked for each paragraph.

The unofficial English translation of the B.L.A. is further included as a single text
as Appendix I. Moreover, the unofficial German translation of the B.L.A. is included as
Appendix II. The CEPANI Rules 2013 can be found in Appendix III. Appendix IV
contains a comparative list of key terms in English, French, Dutch and German.

Finally, for ease of the reader, references to case law and doctrine are made in
full. The style of referencing corresponds to the citation style used in Belgium, which
will facilitate further research.
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